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In Pullman v. Upton, decided by the Supreme 
Court of the United States during the pres- 
ent term, it was held that an assignee of cor- 
porate stock, who has caused it to be trans- 
ferred to himself on the books of the company, 
and holds it as collateral security for a debt due 
from his assignor, is liable for unpaid palances 
thereon to the company, or to the creditors of 
the company, after it has become bankrupt. 
That the original holders and the transferrers 
of the stock are so liable was decided by the 
same court in Upton v. Treblecock, 91 U. S. 
45; Sanger v. Upton, 91 U. S. 56, 3 Cent. 
L. J. 721, and Webster v. Upton, 91 U.S. 
65, 3 Cent. L. J. 402. This ruling follows 
the English cases. In The Newry, &c., R. 
R. Co. v. Moss., 14 Beay. 64, it was said that 
only those persons who appear to be share- 
holders on the register of the company are 
liable to pay calls. In Hoare’s case, 2 Johns. 
& Hem. 229, it appeared that certain shares 
had been settled upon Hoare and others as 
trustees in a marriage settlement. The 
trustees had no beneficial interest, but 
they were registered as shareholders, with 
the word ‘‘trustees’’ added in the mar- 
gine of the register, and they receipted 
for dividends as trustees. It was held by Vice 
Chancellor Wood that they were liable as con- 
tributories to the full extent, and not merely 
to the extent of the trust estate. It was said, 
‘ta person who is a shareholder is absolutely 
liable, although he may be bound to apply the 
proceed of the shares upon a trust.’’ In The 
Empire City Bank, 8 Abb. N. Y. 192, 18 N. 
Y. 200, the Court of Appeals held persons re- 
sponsible as stockholders in respect to the 
stock standing in their names on the books of 
the bank, though they held the stock only by 
way of hypothecation as collateral security 
for money loaned, and they were held liable 
for an amount equal to their stock for the un- 
satisfied debts of the bank. See also Ad- 
derly v. Storm 6 Hill, 624. In Holyoke 
Bank v. Burnham, 11 Cush. 183, it was de- 
cided that a transfer of stock on the books of 
the bank, intended to he held merely as col- 
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lateral security, makes the holder liable for the 
bank debts. It was said that the creditor is 
to be considered the absolute owner, and that 
his arrangement with his debtor cannot change 
the character of the ownership. And in 
Wheelock v. Kost, 77 Ill. 296, the doctrine 
was asserted that when shares of stock in a 
banking corporation have been hypothecated 
and placed in the hands of the transferee, he 
will be subjected to all the liabilities of ordi- 
nary owners, for the reason that the property 
isin his name, and the legal ownership ap- 
pears to be in him. 





TuHeE opinion of the Supreme Judicial Court 
of Massachusetts has just been ‘filed in the 
case of Locke v. Lewis, which presents an in- 
teresting phase of the law of partnership. It 
was an action of replevin for three carriages. 
It appeared by the evidence that, in Septem- 
ber, 1870, a copartnership previously existing 
between the plaintiff and I. R. and D. R. in the 
business of manufacturing carriages at Nashua, 
in the state of New Hampshire, was dissolved, 
the plaintiff left the firm, and I. R. and D. 
R. gave him their promissory note for the 
balance of his unpaid interest therein, and 
formed a new firm under the style of I. R, 
& Son, and continued the business at the 
same place. In October, 1870,I. R. and D. 
R. formed a limited partnership, under the 
laws of New Hampshire, under the name of I. 
R. & Co., with C. P. and G., in which I. R. 
and D. R. were general partners, and the other 
three were special partners, In February, 
1871, I. R. and D. R. sold the carriages in 
question to the plaintiff in payment of their 
note to him, and he gave up the note to 
them. The plaintiff testified to the effect that 
he bought the carriages in good faith; that he 
thought two of them were the same that the 
old firm had on hand when he sold out to I. R. 
and D. R., and that he did not know that the 
limited partnership existed, or was carrying 
on business, or that any one but I. R. and D. 
R. had any interest in the carriages sold to 
him. The defendant, a deputy sheriff, after- 
wards attached the carriages on mesne pro- 
cess against all the partners in the limited 
partnership. The report assumes that the 
carriages were part of the stock in trade of 
this partnership; and the single question re- 
served for the decision of the court was the cor- 
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rectuess of the ruling under which a verdict was 
ordered for the defendant, and which was, in 
substance, that the sale by the two general 
partners, in payment of their own debts, of 
goods which were in fact goods of the part- 
nership, but were not known to the creditor to 
be such, was void as against the partnership 
and its creditors. 





The opinion, as delivered in the case, being 
too long to be reported in full, we give an 
abstract of it. Gray, C. J.: As between the 
partners themselves, one partner has no right 
to bind the partnership except within the scope 
of the business of the firm. He has no right 
to give a note or other obligation of the part- 
nership, or to release a debt due to the part- 
nership, or to appropriate property of the 
partnership in payment of a private debt of 
his own, without the assent of his copartners. 
But their right to avoid the transaction as 
against the creditor depends upon the ques- 
tion whether the latter had knowledge or notice 
of the true state of the case; whether there 
was fraud or negligence on his part, and 
whether the copartners held out the active 
partner as authorized to deal with the property 
as his own. If one partner deliver a prom- 
issory note or bill of exchange of the partner- 
ship in payment of his private debt, the very 
form of the note or bill usually gives the 
creditor notice that it is asecurity of the part- 
nership, and throws upon him the burden of 
showing that the other partners authorized or 
assented to what, without proof of such au- 
thority or assent, appears to be a misappro- 
priation of the partnership funds. So if one 
partner release a debt of the partnership in 
payment of a private debt of his own, the 
other party has like notice. So if property, 
applied by one partner in payment of his pri- 
vate debts, is known by the creditor to belong 
to the partnership, such creditor can not hold 
it, against the partnership, without proof that 
the other partners authorized or ratified such 
appropriation. But if the private creditor 
has no knowledge that the property belongs to 
the partnership, and the partnership has in- 
trusted its property to one partner in such a 
manner as to enable him to deal with it as his 
own, and to induce the public to believe it to be 
his, then the other partners fall within the rule 





suffer, that one must suffer who by his acts or 
conduct afforded the means of committing the 
fraud. It is like the case of a person en- 
trusted with goods as agent, who sells them to 
one who has no knowledge that. he is agent, but 
is led to believe, from the manner in which he 
has been allowed to deal with the goods, that 
they are his, and who is therefore entitled to 
set-off against the principal a debt of the 
agent. Rabone v. Williams, 7 T. R. 360, 
note; George v. Clagett, 7 T. R. 359; Se- 
nenza v. Brinsley, 18 C. B. (N. S.) 467; 
Turner v. Thomas, L. R. 6 C. P. 610, 613; 
Ex parte Dixon, 4 Ch. D. 133; Kelly v. Mun- 
son, 7 Mass. 319, 324; Lime Rock Bank v. 
Plimpton, 17 Pick. 159; Calais Steamship Co. 
v. Scudder, 2 Black. 372. The same rule has 
been applied in a series of English decisions 
to partnerships, whether for general business or 
in a single venture. To hold a sale or contract 
by the ostensible partners to be absolutely void 
for abuse of authority by them, so as to confer 
no title and rights upon a person dealing with 
them in good faith, within the apparent scope 
of their authority and right, with no knowledge 
of any abuse thereof, would be to apply to 
parties having both title and authority ample 
for the purpose, a stricter and narrower rule 
than is applied to an ordinary agent exercising 
a bare authority without interest. For these 
reasons the jury should have been instructed 
that if the plaintiff, by the manner in which 
the general partners dealt, and had been 
allowed by the special partners to deal, with 
the property sold to him, was induced to be- 
lieve that it was the property of the general 
partners only, and acting on such belief bought 
it in good faith, and with no knowledge that 
the special partners, or any person than the 
general partners, had any interest therein, he 
was entitled to maintain this action. Verdict 
set aside. 


<i 
> 





Tue status of the product of property ex- 
empt under the exemption law was considered 
by the Supreme Court of North Carolina, in 
Citizens Notional Bank v. Green, 17 Alb. L. 
J. 329, where it was decided that the fact that 
property is the product of or increase from 
exempt property does not render it exempt. 
A homestead in land to the maximum value 
allowed by law, had been allotted to one G, 


that when one of twoinnocent persons must | who was insolvent. A crop of cotton was 
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then growing upon it, which, when matured 
and gathered, he sold, and of the proceeds 
loaned his wife $300, with which she pur- 
chased other land, taking the deed in her own 
name. The court held that the land so pur- 
chased was not exempt from the husband’s 
debts. It was urged, in behalf of defendant, 
that a homestead having been secured to the 
debtor by law, all income derived from its 
user is merely an incident which follows the 
principal and belongs absolutely to him, and 
may be used either in improving the property, 
or in other investments; and that, unless this 
be so, the law rather discourages than invites 
improvements and enterprise, by cutting off 
all inducement to industry, the legitimate re- 
ward of which, when in excess of the ex- 
emption, would be seized and sold by the 
creditor. Bynum, J., who delivered the 
opinion of the court, said: ‘‘ There is some 
misconception as to the nature of the home- 
stead law. The homestead is not the creature 
of any new estate, vesting in the owner new 
rights of property. His dominion and power 
of disposition over it are precisely the same as 
before the assignment of homestead. The 
law is aimed at the creditor only, and it is 
upon him that all the restrictions are imposed, 
and the extent of these restrictions is the 
measure of the privilege secured to the debtor. 
And these restrictions imposed on the creditor 
are, that in seeking satisfaction of his debt 
he shall leave to the debtor, untouched, $500 
of his personal, and $1,000 of his real estate. 
With this limitation upon the rights of the 
creditor it is manifest that all the obligations 


of the debtor to pay his debts, and all his | 


rights to acquire and dispose of property, are 
the same after as before the assignment of 
homestead. The homestead has been called 
a determinable fee, but as we have seen that 
no new estate has been conferred upon the 
owner, and no limitation upon his old estate 
imposed, it is obvious that it would be more 
eorrect to say that there is conferred upon 
him a determinable exemption from payment 
of his debts in respect to the particular prop- 
erty allotted to him. * * * Suppose A 
has had assigned to him his homestead and 
personal exemption, and by good manage- 
ment, he has acquired other lands of the value 
of $5,000. It is asked, why should not these 
acquisitions belong to him, as the natural 
fruit and product of the exempted property? 





The answer is, they do, undoubtedly. No 
one disputes that proposition; on the con- 
trary, it is the very proposition we affirm. 
All such property does belong to him, abso- 
lutely ; and with it he may buy and furnish 
fine houses, have his carriage and horses and 
supply his table with the costliest luxuries. 
But when he refuses to pay his butcher, the 
latter might well exclaim: 


“Upon what meat doth this, our Cesar, feed, 
That he has grown so great? 


As in respect to land, so as to the personal ex- 
emption. Suppose B has had assigned to him, 
as a part thereof, stock, cattle or brood mares, 
it is again asked, do not the increase belong to 
the owner of the dam? Undoubtedly. Partus 
sequitur ventrem, and he may increase the 
stock, by continued production and reproduc- 
tion, to an unlimited extent and value, and it 
would still be all his, absolutely. But the 
question is, what sanctity distinguishes and 
protects this new wealth, which is not equally 
vouchsafed to the same kind of property be- 
longing to other men? Again, suppose A, 
having accumulated out of the homestead, 
other land of the value of $10,000, dies, leay- 
ing a child. Under the law of 1876-’77, this 
land would descend as homestead, and all the 
additions made to it by the heir would also be 
homestead, and so ad infinitum, exempt from 
the debts of all the proprietors. If the con- 
struction of the law should be, that all acqui- 
sitions of property are exempt from execution, 
it would be the interest of all men at once to 
take the benefit of the homestead, as well the 
rich as the poor, for thereby allincome derived 
from it could be capitalized and recapitalized 
from that one nucleus to the building up of 
colossal fortunes, in defiance of debts, past or 
future. And what a door would be open to 
frauds and perjuries, as each owner of a home- 
stead would be tempted to allege and estab- 
lish that all his estate, no difference how ac- 
quired, was but the increasement of his own or 
the homestead of some remote ancestor.’’ 


— 


A NEW law periodical comes to us from the Pacific coast. 
It is called the California Legal Record, and is issued weekly 
by Messro. Scofield & Palmer, San Francisco. In appear- 
ance it resembles very closely the Pacific Coast Law Jour- 
nal, 


IN FRANCE, not long ago, aman was tried for murder. 
He was found guilty and condemned, and in the usual 
course the jurors were applied to to sign the petition for a 
commutation of his sentence. One of them did so with the 
postscript, ‘‘ On condition that he hangs himself.” 
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OF ELECTION WITH REGARD TO 
DOWER. II. 


In the case put in our former remarks on 
this subject, it is said that the widow should 
have her dower out of Whiteacre, because it 
is not inconsistent with the intention of the 
testator as to the disposition of that property 
—for his intention is to give only what he 
can give, viz.: an estate subject to its inci- 
dents, one of which is dower. 

We have already, on other grounds, criti- 
cised the meaning of the words of the will, 
which are said to show the intention of the 
testator to be to assign dower, in addition to 
the widow’s devise. And here it is also sub- 
mitted, that if the adoption of the meaning of 
the words themselves, as the rule by which 
the disposition of the property is to be ef- 
fected, do not outrage any rule of law, such 
meaning should be given effect to, instead of its 
being modified by the application of a rule of 
construction, or of law, of which the most 
that van be said in its favor is that it is not 
inconsistent with the intention of the testator. 

We shall test this proposition by means of 
the touchstone of the doctrine of election, as 
well as by a comparison of the meaning of the 
words themselves, with that ascribed to them 
by the law. To say that everything devised 
to the widow is a ‘voluntary gift,’’ because 
the law has already given her her dower, and 
she does not want the testator’s expression in 
her favor, is to say that the doctrine of elec- 
tion never could apply to dower. To say that 
the testator can not devise land, except sub- 
ject to dower, may be true enough when 
stated in the abstract; because he would be 
devising an interest therein which does not be- 
long to him. But it is equally true that he 
can not devise the property of a stranger, in 
which he has no interest whatever himself, 
unless, indeed, he give that stranger some- 
thing in lieu thereof. And in the latter case, 
the doctrine of election, which is founded 
upon intention, is applied, and the testator is 
understood to have intended the devise to be 
in lieu of that which he intends to take away. 
The devisee is put under an obligation to fulfil 
the work commenced by the will, by convey- 
ing away his own property to the nominee of 
the testator, if he would accept the benefit to 
be derived from the will. For the doctrine of 


election is much more an argument of con- 
science than anything else; and it would be 





unconscientious in the devisee to claim a right 
to retain his own property, and take the ben- 
efit of the devise as well. If this doctrine be 
applied to the case of the widow, as being an 
analogous one, there is no reason apparent 
why it should not be applied, with all its char- 
acteristics, and to the same effect. Though 
she may say, ‘* You can not deprive me of my 
dower,’’ yet, by accepting the devise she con- 
summates the hitherto impossible act of depri- 
vation commenced by the will; and, as in the 
case of the stranger, she should be compelled 
to carry out the obligation imposed upon her 
as devisee by force of the doctrine already 
alluded to. The testator, as it were, makes an 
offer to her of so much, in exchange for which 
she is to release her interest for the benefit of 
his nominee, in all of his property otherwise 
subject to dower. In the case of a total 
stranger he may accept the offer or not; but 
he can not accept both benefits in their entirety. 
In order to do this, he must remove the onus 
which is cast on him, to show an intention on 
the part of the testator to make a voluntary 
gift to him of the subject of the devise. But 
the rule is reversed in the case of the widow; 
for there is a presumption in her favor, and the 
onus is here cast on the contestant, to show 
that a voluntary gift was not intended. Thus 
the principle of election is outraged by 
her taking, in additicn to her devise, dow- 
er in those lands which were attempted 
to be released from that burden, in con- 
sideration of the devise. It is, in effect, 
the case of the grantor or relessor taking the 
consideration for the release, and at the same 
time claiming to retain the subject of it. No 
reason is given—no satisfactory reason, it is. 
submitted, can be given——for the variation of 
the rule in its application to the case of the 
widow. There is none attempted to be based 
upon the peculiar relationship of the parties ; 
and if not, and there be one at all, it must be 
one that will apply as well to the case of a to- 
tal stranger. Otherwise, we must expect to 
find the doctrine of election modified in its ev- 
ery application. 

If the presumption of a voluntary gift is 
to arise in one of these cases and not in the 
other, reason demands that it be in that of the 
stranger, whose property the testator has. no 
shadow of right to dispose of, rather than in 
that of the widow, where the property he af- 
fects to devise is his own, subject to a cer- 
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tain interest only in favour of the widow. 

But, assuming that the intention of the tes- 
tator is that expressed in the enunciation, let us 
pursue the argument on which it is founded, 
and if it lead to consequences which are ab- 
surd, the proposition must be abandoned. 
On this assumption the words used by the tes- 
tator are inconsistent with his alleged in- 
tention. If he had known, and, knowing, had 
intended the devise to be a voluntary gift, in 
addition to what the law would give her in any 
event, and his intention was that she should 
have all of Blackacre and one-third of 
Whiteacre, he would have sufficiently and 
intelligibly expressed himself by saying, ‘‘I 
devise to my wife two-thirds of Blackacre, 
knowing,’’ to follow the train of thought at- 
tributed to him by the law, ‘‘that the law 
will first allot to her one-third of White- 
acre and the other third of Blackacre.’’ 
To have used these, or equivalent words 
would have been quite consistent, and the 
only mode of being consistent, with his 
assumed intention that she should have all his 
land, except two-thirds of Whiteacre. From 
this it follows that two very different forms of 
phraseology express, on their faces, exactly 
the same meaning, viz: ‘*I devise Blackacre 
to my wife, and Whiteacre to my son’’; and 
**T devise Blackacre and one-third of White- 
acre for life to my wife in lieu of dower, and 
two-thirds of Whiteacre to my son.’’ If, 
however, this be not true, and it be said that 
the two forms of expression are so different as to 
convey different meanings, then, when the tes- 
tator departs from the latter form and uses the 
former one, it is doing no violence to reason, 
to say that he thereby rebuts the.presumption 
that his meaning is to be found in the aban- 
doned form of words. If it be answered that 
he is understood, by the first form of words, 
to mean what the second form imports, in re- 
ply, we say, that if he intended to convey the 
meaning ascribed to him, is it not fair to pre- 
sume that he would have expressed himself in 
the terms of the form of words which are al- 
leged to contain his meaning; and, if he have 
expressed himself at all, is it not also fair to 
presume that he has fully expressed himself? 
To answer in the negative is to assert that it 
is not probable only, but in fact only reason- 
able that he should express part of his inten- 
tion on the face of his will, and leave us to 
find out the remainder, by means of rules of 





construction, which he probably never heard 
of—and that too, when, in our effort to ascer- 
tain his unexpressed intention, we deprive his 
expressed intention of one-third of its mean- 
ing! E. D. A. 





HABEAS CORPUS—JUDGMENT ENTERED 
BY DEFAULT AGAINST A DEFENDANT 
NOT A DEBTOR. 





IN RE GORMAN. 





Supreme Judicial Court of Massachusetts—November 
Term, 1877. 
Hon. HORACE GRAY, Chief Justice. 

«= JAMES D. COLT, } 
4 SETH AMES, 
‘ rv - 
“ ely gy Associate Justices. 
‘© AvuGuSTUS L. SOULE, 
“ Oris P. LorD, 

1. JUDGMENT—VALID TILL PROPERLY REVERSED. 
Where the court rendering a judgment had jurisdic- 
tion, the regularity of its proceedings will not. be in- 
quired into collaterally, and its judgment stands good 
till reversed or annulled by a proper course of pro- 
ceedings for the purpose. 

2. HABEAS CORPUS—IDENTITY OF DEBTOR.—A de- 
fendant upon whom process has been properly served, 
and who has been defaulted and arrested on a valid 
execution, can not be allowed to show, at the hearing 
on a writ of habeas corpus, that he is not the true de- 
fendant, whose name he bears. 


On or about April 9, 1875, one F. H. McCaffrey 
brought an action of replevin against Michael Mc- 
Carthy, giving a replevin bond, signed by Mc- 
Caffrey as principal, and Merrick 8S. Creagh, Hen- 
ry Pazolt and W. P. Gorman as sureties. The re- 
plevin suit not having been entered, McCarthy 
brought suit on the bond against Merrick 8. 
Creagh and W. P. Gorman, and the action was 
entered at the January term of the Superior Court 
for Suffolk county, A. D. 1876. At the same term 
and on March 30, 1876, judgment was entered 
against both defendants, and May 12, 1876, execu- 
tion issued on said judgment against Merrick 8. 
Creagh and W. P. Gorman. On June 23, 1876, 
this execution was returned to court, and was in- 
dorsed with the words “ returned and cancelled” 
only; and on the same day the attorneys for said 
McCarthy filed a written statement and motion, 
representing that by a mistake of the officer, per- 
sonal service had been made upon one W. P. Gor- 
man, who was not the true defendant, and that 
personal service had not been made upon the true 
defendant W. P. Gorman; adding the words “‘oth- 
erwise known as William Gorman;”’ praying that 
the judgment be vacated, and for an order of no- 
tice on W. P. Gorman. Whereupon said judgment 
was stricken off, and an order of notice issued to 
W. P. Gorman to appear and answer to said suit 
at the October term, 1876, which notice, by the di- 
rection of the attorneys for said McCarthy, was 
served upon William Gorman, the petitioner, who 
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informed the officer that he was not the defend- 
ant, W. P. Gorman. The officer returned that, by 
direction of the plaintiff's attorney, he had served 
the notice on the petitioner, William Gorman. 
The original summons in the action was not served 
onthe petitioner. On December 4, 1876, judg- 
ment was entered by default in the action against 
both defendants, the petitioner, William Gorman, 
not appearing; and on December 6, 1876, execu- 
tion issued on said judgment against both defend- 
ants, said W. P. Gorman being described as ‘‘oth- 
erwise known as William Gorman,”’ which execu- 
tion was afterwards returned in no part satis- 
fied. 

On March 9, 1877, said McCarthy commenced an 
action against ‘* William P. Gorman, otherwise 
known as William Gorman,”’ returnable to the 
Municipal Court of the city of Boston, March 24, 
1877, which action was duly entered, ‘and the 
judgment of the Superior Court, hereinbefore re- 
cited, was declared on. The summons in this ac- 
tion was served upon the petitioner, who appeared, 
and, when the case came to trial, admitted that the 
order of notice in the Superior Court action was 
served on him; and he offered, in the Municipal 
Court, to prove, as were the facts, that he did not 
sign said bond, that his name was not W. P. Gor- 
man, that he was not the defendant, and that he 
was not in any manner indebted to said McCarthy. 
To such proof the attorney who acted for Mc- 
Carthy objected; and at his request the presiding 
justice declined to hear such proof, and ruled that, 
as the action was brought on a domestic judgment 
which could not be impeached, the court could not 
go into the question of identity, and ordered judg- 
ment to be entered for the plaintiff, after the writ 
and declaration had been amended by striking out 
the “‘m ” after the first initial of defendant’s name. 
Upon this judgment execution issued June 25, 
1877, against ‘“*‘W. P. Gorman, otherwise known as 
William Gorman ;”’ an affidavit of arrest in the us- 
ual form was attached thereto, the execution was 
handed to E. W. Farr, a constable of the city of 
Boston, by the attorney for said McCarthy, with 
instructions to arrest the petitioner, William Gor- 
man as the judgment debtor named in the execu- 
tion; and on July 20, 1877, the petitioner was ar- 
rested by said Farr on said execution; and on the 
same day, on the petition of said William Gorman, 
a writ of habeas corpus, issued from the Supreme 
Judicial Court for said county, was served and re- 
turned, and said William Gorman was admitted to 
bail thereon. 

On August 21, 1877, a hearing was had before 
Cott, J., at which the records, papers and pro- 
ceedings of the Superior and Municipal Courts, in 
the two actions aforesaid, were produced and 
proved; and the petitioner proved that he was not 
the defendant, W. P. Gorman; that he never 
signed the bond in question, and owed the plain- 
tiffs in said action nothing; also that he notified 
said McCarthy’s attorneys and said Farr, before 
said arrest, that he was not the defendant, and 
informed them where the defendant was. The 
presiding justice found as a fact that the petitioner 
was not the person who signed the replevin bond. 





The case was reserved for the consideration of 
the full court. 

SOULE, J., delivered the opinion of the. court. 

The petitioner was served with notice to appear 
and defend the action in the Superior Court, 
founded on the replevin bond. The allegation in 
the declaration was that the defendants executed 
and delivered the bond, and that there had been 
breach of the condition. If the petitioner had 
seen fit to do so, he could have appeared in that 
suit, denied the allegations in the declaration, and 
tried the issue whether he executed the bond or 
not, as well as the question of the breach of the 
condition. He elected not to do so, and made de- 
fault. This was an admission of the truth of the 
matters set up in the declaration of so deliberate 
and solemn a character that he cannot be heard 
in .denial of it so long as the judgment ren- 
dered in that suit remains unreversed. ‘This 
is so familiar law that it is unnecessary to 
cite cases in support of the, position. It fol- 
lows that, when suit was brought on that judg- 
ment, he was not permitted to impeach it by 
showing that he did not in fact execute the bond. 
His arrest on the execution issued on the second 
judgment was merely a proceeding in the exercise 
of the rights of the creditor, to enforce collection 
of the judgment debt, and itis not competent for 
the petitioner to impeach collaterally a judgment, 
by evidence which it was incompetent for him to 
introduce at the trial of the suit in which the judg- 
ment was rendered. There was ro mistake on his 
part, no fraud upon him, no false testimony used 
to obtain the original judgment; and even if it was 
otherwise, the original was valid against him till 
reversed; and no defense would be open to him 
founded on facts which existed before it was ren- 
dered; nor could such facts avail him in equity 
more than atlaw. Sheldon v. Kendall, 7 Cush. 
217; Bost. & War. R. R. Co. v. Sparhawk, 1 Allen 
448. See also, O'Shaughnessy v. Baxter, 121 
Mass. 515. It is only when the prisoner has been 
placed in custody as the result of proceedings be- 
fore a tribunal which had no jurisdiction, so that 
its judgment is void, that he is entitled to his dis- 
charge on habeas corpus. Where, as here, the 
court rendering the judgment had jurisdiction, the 
regularity of its proceedings will not be inquired 
into collaterally, and its judgment stands good till 
reversed or annulled by a proper course of pro- 
ceedings for the purpose. Herrick v. Smith, 1 
Gray, 49; Adams y. Vose, 1 Gray, 51. 

For these reasons it is ordered that the prisoner 
be remanded. 


OF SERGEANT ARMSTRONG, a leading Irish couusel, an 
English paper says: Much learning has made the Ser- 
geant mad, and he is now unhappily under restraint. The 
manifestations of the mania took place under extraor- 
dinary circumstances. The Sergeant was one time a mem- 
ber of Parliament, and at the beginning of this session, 
when the Home Rulers were returning to London, the Ser- 
geant appeared with his portmanteau ready packed. There 
was nothing remarkable about this. But, in the course of 





the journey, it became clear that the learned Sergeant was 
under the impression that he was still a member of Parlia- 
ment, and that he was bound for London with other honor- 
able members. He was tenderly humored till the party 
arrived, when he was tuken care of till his friends arrived, 
and carried him back to Ireland. 
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NUISANCE—ALTERATION OF THE LEVEL 
OF LAND—RAIN—PERCOLATION—NATU- 
RAL USER. 





HURDMAN V. THE NORTH-EASTERN R. R. 





English Court of Appeal, March 1, 1878. 


AN OCCUPIER OF LAND may maintain an action 
against any one who allows filth or other noxious things 
produced on the latter’s land to interfere with the rea- 
sonable enjoyment of his land by the former. There- 
fore, if any one, by an artificial erection on his own 
land,causes water,even though only arising from natural 
rain-fall, to pass into his neighbor’s land, he is liable to 
an action at the suit of the person so injured. This is, 
however, subject tothe principle that the owner of land 
holds his right to the enjoyment thereof, subject to any 
annoyance arising from the natural user by his neigh- 
bor of his land, asin the case of an adjoining mine 
owner. 


This was an appeal of the defendants from a 
judgment of MANIsTy, J., on a demurrer to a 
statement of claim. 

The first six paragraphs only of the claim are 
material for this report: 

1. At the time of and before the commence- 
ment of the damage hereinafter mentioned, the 
plaintiff was, and is still, possessed of a house 
known as No. 16 Lodge-terrace, Sunderland. 


2. The defendants then were, and still are, pos- 
sessed of a cer:ain close of land adjoining the said 
house of the plaintiff. 

3. The defendants placed and deposited in and 
upon the said close of the defendants, and upon 
and against a wall of the defendants which ad- 
joins and abuts against the house of the plaintiff, 
large quantities of soil, clay, limestone, and other 
refuse, close to and adjoining the said house of the 
plaintiff, and thereby raised the surface of the de- 
fendants’ land above the level of the land upon 
which the plaintiff's house was built. 

4, The rain which fell upon the said soil, clay, 
limestone, and other refuse so placed as afore- 
said, oozed and percolated through the said wall 
of the defendants into the said house of the plain- 
tiff, and the plaintiff’s house thereby became wet, 
damp, unwholesome and unhealthy, and less com- 
modious for habitation. 

5. By reason of the said acts of the defendants 
the walls of the house of the plaintiff became and 
were very much injured, and the paper and plas- 
ter upon the said walls have been destroyed. 

6. In the alternative the plaintiff alleges that 
the defendants so negligently and improperly 
placed and deposited the said soil, clay, limestone, 
and refuse upon the defendants’ said land, that 
the rain water falling thereon oozed and perco- 
lated through and into the plaintiffs house, 
whereby the plaintiff's house was damaged as be- 
fore mentioned. 

Herschell. Q. C., and Gainsford Bruce, for the 
defendants, in support of the demurrer. The 
water comes merely by the force of gravitation 
and by percolation, and the plaintiff must keep it 
out of his house himself. Smith v. Kendrick, 7 
C. B.515. In Baird v. Williamson, 12 W. R. 150 





15 C. B. N. 8S. 376, there were three classes of 
water, the first of which could not be complained 
of, while the others could; the distinction be- 
ing between what is artificially brought on the 
land and what nature brings there. Broder vy. 
Saillard, 24 W. R. 1011, L. R. 2 Ch. D. 692, is dis- 
tinguishable. ,_ If I may not deal with my land 
like this, it must be because there is some limita 
tion on the rights of property, which it is for the 
court to find. [BRAMWELL, L. J. Sic utere tuo 
ut alienum non ledas.| That can not mean that you 
may not use your land so as to injure your neigh- 
bor; because, in some circumstances, you may—e. 
g-, you may build up against your neighbor’s light, 
where he has not acquired an easement by pre- 
scription; but you must not inflict legal injuria. 
Popplewell v. Hodgkinson, 17 W. R. 806, L. R. 
4 Ex. 249, shows that the rule does not mean that 
you may not deal with your land so as in any way 
to affect your neighbor’s land—that you must leave 
it as it always was. In Wilson v. Waddell, L. R. 
2 App. Cas. 95, 25 W. R. 157, the House of Lords 
decided that no cause of action arises from your 
altering the way in which the water percolated; 
and they have approved of Smith vy. Kenrick, aa 
laying down the same doctrine. In Rylands y. 
Fletcher, L. R. 3 H. L. 330,17 W. R. H. L. Dig. 
17, the defendant had created a large pool of 
water, and, therefore, was responsible for keeping 
itin. Brine v. Great Western Railway Company, 
10 W. R. 341, 2 B & S. 402, was only a decision on 
a point of pleading, and does not touch this case. 
Baird v. Williamson goes the whole length we ar- 
gue for. [CoTTron, L. J. Getting coal isa nat- 
ural user of the land.] They also cited Nicholls y, 
Marsland, 25 W.R. 173, L. R. 2 Ex. D. 1; 2 Cent. 
L. J. 523; 4 Cent. L. J. 319. 

Waddy, Q. C., and J. Edge, for the plaintiff. 
The defendants have so used their land that what 
would have been harmless in the usual course of 
nature became harmful and injurious to us in con- 
sequence of what they did. We do not only com- 
plain of the percolation and oozing, turning the 
land into an artificial sponge, but of the alteration 
in the level of the land, which prevents the water 
coming down to the level of our land and flowing 
away, and causes it to percolate through our 
wall. The mining cases are all commented upon 
and disposed of in Crompton v. Lea, 23 W. R. 53, 
L. R. 19 Eq. 125, where the Vice-Chancellor draws 
a distinction between ordinary cases such as this 
and mining cases as to working mines in the usual 
way, and the interference of subterranean water. 
Altering the level of land is not a natural user of 
it. A man is entitled to enjoy his land without 
foreign water being brought upon it. They cited 
in support of their argument, in addition to cases 
mentioned on behalf of defendants, Sutton y. 
Clarke, 6 Taunt. 29; Lawrence v. Great North- 
ern Railway, 16 Q. B. 643; Humphreys y. 
Cousins, 25 W.R. 371, L. R. 2 C. P. D. 239; 
Crossley v. Lightowler, L. R. 3 Eq. 279, 15 W. R. 
Ch. Dig. 95. 


Herschell, Q. C., was heard in reply. 
Cur. adv. vult. 
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Corton, L. J.: 

I will now proceed to read the judgment of the 
court; but before doing so I would say that the 
question is inconveniently raised by demurrer, 
and would have been much better raised if the 
facts had first been determined. 

In this case the plaintiff has brought an action 
for injury alleged to have been caused to his house, 
which abuts on the wall of the defendants, by cer- 
tain acts done by the defendants on their own 
land. The question is raised on demurrer to the 
statement of claim; and the question, therefore, is 
whether that alleges a good cause of action. [The 
Lord Justice then read the first six paragraphs of the 
statement of elaim.] It is unnecessary to read the 
7th paragraph, because it is based on a supposed 
obligation of the railway company to make their 
wall water-tight; but in our opinion there is no 
such obligation, and if the statements contained 
in the preceding paragraphs do not show a cause 
of action, the statements of the paragraph which 
has not been read do not enable the plaintiff to 
sustain this action. 

For the purposes of our decision we must as- 
sume that the plaintiff has sustained substantial 
damage; and we must construe the statement as 
alleging that the surface of the defendants’ land 
has been raised by earth and rubbish placed there- 
on, and that the consequence of this is that rain- 
water falling on the defendants’ land has made its 
way through the defendants’ wall into the house 
of the plaintiff, and has caused the injury com- 
plained of. 

The question is, are the defendants, admitting 
this statement to be true, liable to the plaintiff? 

‘and we are of opinion that they are. The heap or 
mound on the defendant’s land must, in our opin- 
ion, be considered as an artificial work. Every 
occupier of land is entitled to the reasonable en- 
joyment thereof. This is a natural right of prop- 
erty; and it is well established that an occupier of 
land may protect himself by action against any one 
who allows any filth, or any other noxious thing 
produced -by him on his own land, to interfere 
with this enjoyment. We are further of opinion 
that, subject to a qualification to be hereafter men- 
tioned, if any one, by artificial erection on his own 
land, causes water, even though arising from 
natural rainfall only, to pass into his neighbor's 
land, and thus substantially to interfere with his 
enjoyment, he will be liable to an action at the 
suit of him who is so injured; and this view agrees 
with the opinion expressed by the Master of the 
Rolls in the late case of Broder v. Sailard. He there 
says: ‘* However it (the water) comes, if it comes 
through an artificial work which collects it, in the 
nature of a large artificial sponge, which absorbs 
it and keeps it together, until it oozes out by reason 
of the nature of the sponge, it appears to me I have 
to say that an artificial work, a work made by man, 
is a work that, if it causes a nuisance, is a thing 
for which the owner of the land is responsible.” 
I have limited this statement of liability to liability 
for allowing things, in themselves offensive, to pass 
into a neighbor’s property, and for causing, by artifi- 
cial means, things in themselves inoffensive, to pass 





into a neighbor’s property to the prejudice of his 
enjoyment thereof; because there are many things 
which, when done on a man’s own land (as build- 
ing so as to interfere with their prospect, or so as to 
obstruct lights not ancient), are not actionable, 
even though they interfere with a neighbor’s en- 
joyment of his property. 

But it is argued that this is at variance with the 
decision that if, in consequence of a mine owner 
on the rise working out his minerals, water comes 
by natural gravitation into mines of the owner on 
the deep, the latter mine owner can not maintain 
any action for the loss which he thereby sustains. 
But excavating and raising the minerals is consid- 
ered the natural use of mineral land; and these 
decisions are referable to this principle—that the 
owner of land holds his right to the enjoyment 
thereof subject to such annvyance as is the con- 
sequence of what is called the natural user by his 
neighbor of his land; and that, when an interfer- 
ence with this enjoyment by some thing in the 
nature of nuisance (as distinguished from an in- 
terruption or disturbance of an easement or right 
of property in ancient lights, or the support for 
the surface to which every owner of property is 
entitled) is the cause of complaint, no action can 
be maintained if this is the result of the natural 
user by a neighbor of his land. That this is the 
principle of these cases appears from the case of 
Wilson v. Waddell, and from what is said by the 
Lord Chancellor in Rylands v. Fletcher. More- 
over the case referred to has laid down that a mine 
owner is exempt from liability for water, which, in 
consequence of his works, flows by gravitation into 
an adjoining mine, only if his works are carried 
on with skill, and in the ustal manner; and in the 
present case it is stated that the defendants have 
conducted this operation negligently and im- 
properly. The decisions, therefore, as regards the 
rights of adjoining mine owners, do not enable the 
defendants to discharge themselves from lia- 
bility. 

It was also argued that a land owner who, by 
operations on his own land, drains the water per- 
colating under ground in the property of his 
neighbor, is not liable to an action by the man 
whose land is thus deprived of its natural moist- 
ure; and this, it was argued, was inconsistent with 
a judgment for the plaintiff on a statement alleg- 
ing as a cause of action an alteration in the per- 
colation of water. It is sufficient to say that no 
one can maintain an action unless there is some 
injury to something to which the law recognizes 
his title; and the law does not recognize any title 
in a land owner to water percolating through his 
property under ground, and in no definite channel. 

We are of opinion that the maxim, “‘ Sic utere tuo 
ut alienum non ledas,”’ applies to and governs the 
present case; and that, as the plaintiff by his 
statement of claim alleges that the defendants 
have, by artificial erections on their land, caused 
water to flow into the plaintiff's land in a manner 
in which it would not but for such erection have 
done, the defendants are answerable for the injury 
caused thereby to the plaintiff. 

Appeal dismissed. 
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CONTRACTS — DEPENDENT AND INDE- 
PENDENT AGREEMENTS. 





KING PHILIP MILLS V. SLATER. 





Supreme Court of Rhode Island, March 2, 1878. 


Hon. THOMAS DURFEE, Chief Justice. 


WALTER S. BURGES, 
‘© EL tsHa R. Porter, 
‘* CHARLES MATTESON, 


Associate Justices. 
“ ~=6JOHN H. STINEss, , 


1. CONTRACT—SUCCESSIVE DELIVERIES—DEPEND- 
ENT CONTRACT.—January 28, 1873, the P. Mills, about 
going into operation, agreed with S to sell to him the 
production of 400 looms up to July 1; the goods to be 
made of acertain width, weight and quality, and to be 
delivered in lots of 1,000 pieces. Payment was to be 
made thirty days after the delivery of each lot. The 
mill was expected to be in full operation by April 1, 
but deliveries were to be made earlier if possible, and 
the maximum production was to be reached as soon as 
practicable, and to be maintained. AboutApril 17 two 
lots, 1,000 pieces each, were delivered. These pieces 
were deficient in width and weight. It then appeared 
that the P. Mills, to fulfil the contract, must procure 
new machinery, i. e., new sets of reeds. Upon learning 
this, S rescinded the contract. In assumpsit by the P. 
Mills against S., for goodssubsequently and before July 
1 manufactured, tendered andrefused: Held, that the 
contract was for successive deliveries of goods as man- 
ufactured. Held further, that the P. Mills having 
failed in the first deliveries, could not compel S to take 
goods subsequently manufactured and offered. Held 
further, that S was justified in rescinding the contract. 

2. THE LAW OF CONTRACTS as to dependent and in- 
dependent agreements examined, and the older cases 
criticised. 

3. IN CONTRACTS FOR SUCCESSIVE DELIVERIES, the 
vendor can not fail in the earlier deliveries and still 
hold the purchaser for the later ones. 

ASSUMPSIT. Heard by the court, jury trial be- 
ing waived. 

Thurston, Ripley & Co., for plaintiff; John F. 
Tobey and A. & A. D. Payne, for defendants. 

POTTER, J., delivered the opinion of the court: 


The declaration charges that the defendants, on 
the 28th of January, 1873, in consideration of the 
promise of the plaintiffs to sell to the defendants a 
certain quantity of jaconets, viz.: each lot which 
they should produce from 400 looms before July 
1 (describing the quality, etc.), each lot to be of 
1,000 pieces, undertook and promised to pay there- 
for cash 7 1-2 cents per yard, 30 days from the de- 
livery of each lot, and the plaintiffs aver that they 
proceeded to employ said 400 looms, etc., and on 
the 19th of May were ready and willing, and of- 
fered to deliver 1,000 pieces, etc., conforming to 
agreement, which defendants refused to accept; 
and the plaintiffs make similar averments as to 
subsequent lots of 1,000 pieces each for May 21, 
27, June 3, 5, 11, 14, 19, 21, 26, 30, and July 3, be- 
ing the products of said 400 looms between the 
dates, and alleging damages; «nd in another 
count plaintiffs aver that on the —— day of ——, 
A. D. 1873, the defendants gave notice to plaintiffs 
that they should thereafter refuse to accept said 
goods, etc., etc. 

The contract in this case was, after some intro- 
ductory verbal negotiations, concluded by letter, 





On January 28, 1873, Mr. Chace, a director of the ’ 
plaintiff company, wrote to Samuel Slater & Sons 
that he is instructed by the treasurer to accept the 
offer of 7 1-2 cents, 30 days from the delivery of. 
each lot of jaconets the plaintiffs should produce 
on 400 looms before July 1, of specific width, 
weight, etc. The mill was expected to be in full 
operation by April 1, but they would begin to de- 
liver sooner if they could, and they expected to do 
so. 

The same day Samuel Slater & Sons replied to 
Mr. Chace, recapitulated the above, and said: * It 
is also understood that the maximum production 
is to be reached as soon as possible, and steadily 
maintained, unavoidable interruptions only ex- 
cepted, until the completion of the contract; 

: * and to be delivered in Providence in 
lots of 1,000 pieces each;”*’ and they request a 
confirmation of the sale from the treasurer. Jan- 
uary 31, the treasurer acknowledged the receipt of 
a copy of Chace’s letter, and of the letter of Sam- 
ue] Slater & Sons, and ratifying *‘the above de- 
scribed contract” stated: ‘*‘ We will commence to 
deliver the goods as soon as we possibly can, and 
will reach the maximum production as soon as pos- 
sible.” The price agreed on was to be paid in 
thirty days after the delivery of each lot. 

It appears in evidence that two lots of goods of 
about the specified quantity of 1,000 pieces were 
sent to defendants on or before April 17, which, it 
is not disputed, were deficient in width and other 
particulars; that April 17, the defendants tele- 
graphed to the plaintiffs that the goods were defi- 
cient in width and weight, and to send no more 
until right; that April 18 they wrote to plaintiffs 
to the same effect, that they needed an immediate 
supply, and inquiring ‘“‘ what are we to expect; ”’ 
that April 19 the plaintiffs’ wrote that they would 
get new reeds, that they had measured the width 
with a tape, etc., etc. And April 21, the defend- 
ants wrote to the plaintiffs that as they must have 
an immediate supply or stop their mill, the con- 
tract was terminated. The defendants’ agent tes- 
tified that as soon as they found that the plaintiffs 
had such reeds and no other they gave this notice 
to terminate the contract. 

It is not disputed that the goods were to be de- 
livered in lots of 1,000 pieces each; but it is con- 
tended by the plaintiffs’ counsel that it would 
have been a compliance with the contract if all 
had been delivered in June. This is not the con- 
struction which would strike the mind of an or- 
dinary intelligent business man as being the proper 
one, and we do not think it is the correct view. 
We think it is plain that the deliveries were to be 
made as the goods were manufactured. By the 
letters, the plaintiffs were to begin to deliver as 
soon as possible, theirs being a new mill, and 
were to reach the maximum production of the 
400 looms as soon as possible. The defendants 
were engaging in finishing this sort of goods for 
the market, and bought these goods to supply their 
mills for that purpose; and two witnesses say that 
it was not a common style of goods, and there 
were but few in market. Both parties were man- 
ufacturers and in a manufacturing community, and 
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might well be supposed to know something of each 
others business and wants. 

We think the reasonable construction of the let- 
ters is that the defendants were to have the whole 
production of 400 looms, deliveries to commence 
as soon as possible, and to be continued in lots of 
1,000 each as fast as produced. 

The question then arises, were the defendants 
justified in rescinding the contract? We think 
they were. The first two lots were, without dis- 
pute, not according to contract. The width was 
material. The plaintiffs had made the mistake as 
to the width from measuring it with a tape. They 
were also using a kind of reeds unsuitable for the 
manufacture, and there could be no reliance on the 
future product. 

The plaintiffs having failed in the first deliveries, 
the defendants were not bound to take the goods 
offered during the latter part of the period. To 
hold that where successive deliveries of goods of 
certain qualities and quantities are to be made at 
successive periods, the purchaser, while he may re- 
ject those not of the quality, is bound to take those 
which are of the agreed quality to the end of the 
time, would introduce an element of uncertainty 
into such matters highly injurious to the interests 
of a business community. The purchaser may, 
indeed, choose not to rescind, and to accept them; 
and so he may accept even those not of the qual- 
ity; and if so he must pay for them what they are 
worth. And the case would be very different, if 
in a contract to be paid for in one sum at the last 
delivery, the seller, having complied with all the 
previous deliveries, failed in some of the latter 
ones. In such acase the purchaser would have re- 
ceived a benefit from the contract, and it would be 
right that he should pay for the benefit received. 

It is to be observed here, that the plaintiffs do not 
allege in their declaration that they began to de- 
liver the jaconets as soon as possible, nor that the 
maximum production was reached as soon as pos- 
sible; nor do they definitely allege that the whole 
product of 400 looms was at any one time ever 
sent to the defendant. And there is no positive 
evidence that the whole number of 400 looms was 
ever put upon this contract. And passing over 
entirely the two first deliveries of imperfect goods, 
they proceed to allege a readiness to deliver under 
the contract on the 19th of May, and soon. They 
do not allege a performance on their part of the 
agreement they prove. 

The purchasers were not bound to take any 
goods not according to the contract, as the two 
first lots of jaconets were; and, the only question 
is, when, after failure on the part of the vendors, 
the purchasers have a right to rescind and look 
elsewhere for their supplies? In this respect each 
case must depend on its own circumstances. To 
hold that the purchaser must receive such lots as 
are of the right quality, and that, for the periods 
when they are not so, he must supply himself else- 
where, and sue for his damages, or claim to de- 
duct them, would introduce confusion into busi- 
ness. It would, in most cases, entirely frustrate 


the object of the contract. 
As the arguments on both sides have been very 








able and ingenious, both on principle and author- 
ity, it may be well to consider some of the cases 
to which our attention has been invited. 

The most important points in the decision of 
such cases are: jirst, Whether the covenants or 
agreements are independent, 7. e., where one can 
sue the other without performance of his own part 
of the bargain; or dependent, i. e., where one 
party can not sue unless he has performed, or has 
offered, or is willing to perform his own part of 
it; and, second,, whether the time is material, or 
as sometimes expressed, whether time is of the 
essence of the contract. 

The plaintiffs contend, as we understand them, 
from the statements of their counsel and from the 
cases they cite, that time was not essential in the 
present contract; and that the agreements on each 
side were so far independent that the plaintiffs 
can maintain their suit, and leave the defendants 
to their cross action for any damages they (the 
defendants) have suffered from the plaintiffs 
failure to fully perform. 

Several of the cases relied on by the plaintiffs 
go back to and cite Pordage v. Cole, 20 & 21 
Charles II, A. D. 1669, 1 Saund. 319, 1. as author- 
ity. In that case plaintiff had agreed to sell land, 
and the defendant had agreed to pay the plaintiff 
£775 for his land at a time appointed. The plain- 
tiff did not allege that he had ever conveyed or 
offered to convey the land, but sued the defendant 
for the money. 

To persons of ordinary intelligence it would 
seem that although the money was to be paid at a 
particular time, yet as it was stated and admitted 
that it was for the land, the purchaser should not 
be required to pay until he got the land; unless, 
which does not appear, the parties, when making 
the contract, knew it could not be conveyed by 
that time. The defendant would have contracted 
with his eyes open. “But the learned court held 
that the plaintiff should have his judgment for the 
money, and the defendaut should be left to sue 
for his damages for not conveying the land. In 
some cases of this sort justice might be done under 
the law and practice of set-off, by letting both 
parties sue and retaining the cases until both could 
be decided. But this would be a very roundabout 
way of doing justice. The court seems, in this 
case, to have been influenced by the fact that the 
agreement was under seal. But justice requires 
that the intention of the parties sould control as 
much in that case as in any other case of contract. 

When in Goodisson v. Nunn, 4 Term. Rep. 761, 
A. D. 1792, in an action ona contract similar to 
the foregoing, except that a time was expressed 
for making the deed, Pordage v. Cole, with 1 Rol. 
Abr. 415, pl. 8, and Blackwell v. Nash, 1 Str. 535, 
were cited for the plaintiff, Lord Kenyon, C. J., 
in giving his decision, said that the determinations 
in those cases outraged common sense. He con- 
sidered the old cases overruled by the decision of 
Lord Mansfield in Kingston v. Preston, as given 
in Jones v. Barkley, Douglas, 68% And Buller, 
J., said if there had been no case in opposition to 
those old ones, he should not hesitate to make a 
precedent. And Grose, J., considered the latter 
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decisions as the most sensible. So in Glazebrook 
v. Woodrow, 8 Term. Rep. 366, 371, Grose, J., 
criticises the tendency of the old cases to construe 
the covenants to be independent as ‘ contrary to 
the real sense of the parties and the true justice of 
the case.’? See also the remarks of Lawrence, J. 

And the tendency of modern decisions is to in- 
troduce more equitable rules, to endeavor to carry 
out the intention of the parties, and to construe 
the agreements as dependent when possible. See 
Lord Mansfield’s rules in Kingston v. Preston, 
Douglas, 689: Evans’ Decisions of Lord Mansfield, 
1; Richie v. Atkinson, 10 East, 295, 310; and see 
Bank of Columbia v. Hagner, in the United States 
Supreme Court, 1 Pet. 455, 465. 

The case of Hoare v. Rennie, came before the 
English court of Exchequer, A. p. 1859, 5 H. & N. 
19. The defendants agreed to buy of the plain- 
tiffs 667 tons of iron, to be shipped from Sweden, 
in June, July, August and September, and about 
equal quantities each month, with an option to 
commence earlier. The defense was that the 
plaintiffs did not commence earlier, and shipped 
only twenty-one tons in June, and were not ready 
to deliver those until the month had expired. The 
defendants thereupon refused to go on with the 
contract, and gave notice accordingly. ‘The judges 
speak very plainly; p. 27, Pollock C. B. “The 
only question is whether if a man who is bound to 
perform his part of a contract, does not do so, he 
can not enforce the contract against another par- 
ty;’’? and ‘* whether if the sellers at the outset 
send a less quantity than they are bound to send, 
so as to begin with a breach, they can compel the 
purchasers to accept and pay.’? Condition pre- 
cedent is not the test. If, after the shipment had 
been made and accepted, the seller had sent a short 
quantity, that might have made a difference. But 
the defendants in this case “ were no more bound 
to accept the short quantity than if a single de- 
livery had been contracted for;"’ and p. 29, Chan- 
nell, B., ‘‘ The defendants have not accepted any- 
thing whivh can be construed as an imperfect 
execution of the contract by the plaintiffs. The 
defendants were thus at liberty to rescind the con- 
tract.’ This is a very instructive case, and the 
remarks of the judges are deserving of great con- 
sideration. 

That case differs from the present in this, that 
in Hoare v. Rennie, the plaintiffs did aver that 
they had performed and done all things necessary 
on their part. But the same claim was made 
there that the contract was to deliver the coal in 
four months, and not month by month. 

Where the agreements are entirely independent, 
or where the contract is severable, they may in 
some cases be a suit without performance or full 
performance by the plaintiff. And the parties 
may include in one instrument matters so dis- 
dinct, or make their intentions so plain that the 
court must adopt that construction. But where 
the thing to be done on one side is the consid- 
eration for the thing to be done on the other, the 
court will lean towards considering them as de- 
pendent or conditional, 7. e., one can not sue the 
other without showing performance, or an offer 





of performance on his part. And this especially 
in the case where money is to be paid for some- 
thing done or delivered, when it could not be sup- 
posed that the intention of the parties was that 
the money was to be paid without performance on 
the other side. 

But it is difficult to reconcile the cases, and es- 
pecially some of the older ones, to our notions of 
justice. And Williams, whose notes to Saunders’ 
Reports are of almost equal authority with the 
work he edits, is obliged to say that ‘ almost all 
the old cases, and many of the modern ones, on 
this subject, are decided upon distinctions so nice 
and technical, that it is very difficult, if not im- 
practicable, to deduce from them any certain rule” 
as to what agreements are independent or depend- 
ent. ‘*The judges in these cases seem to have 
founded their construction * * * on artificial 
and subtle distinctions, without regarding the in- 
tention and meaning of the parties or the good 
sense of the case; and technical words should give 
way to such intention.’’ 1 Williams’ Saunders, 
320 a, n. (4). This is a very lawyer-like and re- 
spectful way of saying what Lord Kenyon said in 
much plaiser language. 

In Jonassohn et al. v. Young, 4 B. & S. 296, which 
was a contract by the plaintiff to sell and deliver, 
and by the defendant to purchase, so much coal 
as one vessel could bring in nine months, the de- 
fendant to send the vessel, plaintiffs alleged that 
the defendant did not send the vessel. The de- 
fendant pleaded that before any breach of the con- 
tract by him, the plaintiffs breke it by sending in- 
ferior coal, wholly unfit, as the plaintiffs well 
knew, for their use, &c., &c. Judgment for plain- 
tiffs, but no opinion delivered. It is evident, 
however, that the court did not consider time as 
essential. 

In Simpson v. Crippin, A. D. 1872, L. R. 8 Q. 
B. 14, defendants agreed to supply the plaintiffs 
with 6,000 to 8,000 tons of coal to be delivered in 
plaintiffs’ wagons at the defendants’ colliery, in 
equal monthly quantities during twelve months. 
The first month the plaintiff took only 158 tons, 
and the defendants notified him that they rescind- 
ed the contract. The plaintiffs refused to consider 
it annulled, and sued for damages. The judge on 
the trial told the jury that as the plaintiffs did not 
intend to break the contract month by month, but 
only broke it the first month, the defendants could 
not rescind it. Verdict for plaintiff. On motion 
for a new trial, the Queen’s Bench, by a majority, 
sustained the verdiet; one judge observing that 
there did not appear to be any sufficient reason why 
damages would not compensate the defendants 
for the breach by the plaintiffs, and another judge 
observing that there were no words in the case to 
show that time was of the essence of the contract. 
It was argued by the counsel in this case that 
the contracts for the different months were en- 
tirely independent of each other, and the court 
must have so considered them—rather a strained 
construction. 

It is very evident that the decision in the case of 
Simpson v. Crippin did not meet with the ap- 
proval of the profession in England: The argu- 
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iment against it is strong, The question, it is said, 
is whether in a contract for a series of acts, the 
party originally entitled to call for the perform- 
ance of the last act will be still entitled to recover, 
although he has not performed his part of the pre- 
ceeding acts. It would be unjust that he should 
do so; it would damage trade by making it im- 
possible to calculate upon the future; and the very 
purpose of such contracts would be frustrated. 17 
Solicitors’ Journal 219. And it seems to us that 
when articles are to be furnished in certain quan- 
tities per week or per month, and there is no 
waiver of the condition, the decision in Simpson v. 
Crippin really makes a new contract for the parties 
instead of carrying out the one actually made by 
them. The agreement was to deliver a particular 
quantity per month. It is difficult to understand 
how that part of the agreement could be held to 
be immaterial unless there was evidence’ of a sub- 
sequent waiver, or some other evidence that is not 
reported, and a party should not be compelled to 
resort to a cross action in such cases. In the case 
of Bowes v. Shand, before the English House of 
Lords, L. R. 2 App. Cas. 455, which was a case of 
a contract for the purchase of rice, to be delivered 
at one time only, it was there claimed that the 
purchaser was obliged to take the rice and resort 
to a cross action for any damages. This claim was 
pointedly repudiated by two of the judges, and not 
deemed worthy of notice by the others. See pages 
461, 467, 480. 

In cases of a contract of sale, so far completed 
or executed as to pass the title to the property, 
where the purchaser having paid the money can- 
not resort to a claim for deduction or recoupment, 
a cross action might indeed, in many cases, be the 
only remedy. 

The case of Boone v. Eyre, cited by the plain- 
tiff, 1 H. Blackstone, 273, note, was this: The 
plaintiff had sold an estate with some negroes, 
with the usual covenants for title, for a sum in 
gross and an annuity. It would seem from the 
criticisms on the case, that the facts were that the 
estate, &c., had been conveyed, but that the title 
to some of the slaves failed. On suit by the plain- 
tiff for the annuity, the defendant pleaded that 

‘plaintiff had no title to the slaves; but the court 
sustained the demurrer to the plea, holding that 
the covenants were independent. 

The true ground of the decision would seem to 
be, that the defendant had the advantage of the 
performance of the substantial part of the agree- 
ment, and should not be permitted by his plea to 
prove non-performance in some small particulars, 
and so defeat the plaintiff's entire claim, but for 
such matters should be left to his cross action. 
See remarks of Le Blanc, J., in Glazebrook v. 
Woudrow, 8 Term Rep. 366, 375, and of Lawrence, 
J., 373; and see remarks of Ashhurst, J., quoted 
in Campbell v. Jones, 6 Term Rep. 573. See also 
Hoare v. Rennie, 5 H. & N. 19, 25, 29, and Ritchie 
v. Atkinson, 10 East, 295, 306. 

In Ritchie v. Atkinson, 10 East 295, a vessel was 
to bring a complete cargo from St. Petersburg. 
After loading in part, she left, for fear of an em- 
bargo, before getting a full load. It was held that 





the master could recover. This, in the modern 
cases, would be explained by saying that the mas- 
ter having exercised his best judgment, and the 
freighter having received a benefit, he should pay 
for that benefit, deducting any damages. So in 
Havelock v. Geddes, et als. 10 East 555. 

It seems strange that of the almost infinite vari- 
ety and number of cases of contract coming be- 
fore the courts, there should have been so few 
where the agreement was for successive deliveries 
at more or less definite periods; and that when 
they have occurred, the decisions should have 
been so conflicting. This conflict has arisen, partly, 
we think, from applying to this class of contracts, 
distinguished from all others by this marked pe- 
culiarity, principles of decision which properly be- 
longed only to other classes of contracts. 

In cases of contracts for successive deliveries the 
doctrine of condition precedent becomes more 
difficult of application. So also when in such 
cases the articles already delivered have been used, 
it becomes impossible for the party rescinding to 
return them and put the other party in statu quo. 

In the progress of improvement in mechanics 
and the arts, old systems of labor and of trade are 
changing. each branch of business becomes more 
and more subdivided, and, in consequence, every 
subdivision becomes more and more dependent 
upon others, and upon the strict and honest per- 
formance of the portion of the work they contrib- 
ute towards the final product. And thus it is be- 
coming more and more important, as this interde- 
pendence of different branches of trade increases, 
that contracts of this sort should be carried out ac- 
cording to their spirit and object, without regard 
to the mere technicalities, and we might well say 
quibbles, of the older decisions. 

We think the decision we have made the one 
which carries out the spirit and object of this par- 
ticular contract, as it would be generally, we think 
rightfully, construed by the business community. 

The charge not directly made, but incidentally 
thrown out, that the defendants were induced to 
rescind, from the expectation that they would be 
able to get the same goods ata lower rate from 
other sources, is not supported by a tittle of evi- 
dence. It is entirely denied by the defendants. 
The market had indeed beena falling market ever 
since the war, and this fact, the defendants claim, 
rendered it all the more important that they 
should receive their supplies punctually and with- 
out delay. 

Judgment for the defendants for their costs. 








NOTES GIVEN FOR PATENT RIGHTS, AND 
STATE LEGISLATION AFFECTING THEM. 
In Haskell v. Jones, 6 Cent. L. J. 241; 5 Rep. 467, a 
state act of Pennsylvania ‘‘to regulate the execution 
and transfer of notes given for patent rights,”? was sus- 
tained as a lawful exercise of state authority—in effect 
denying the decisions on similar statutes in Ohio— 
Woolen v. Banker, 6 Am. L. Rec. 236; in Indiana, 
Helm v. Bank, 43 Ind. 167; ex parte Robinson, 2 Bis- 
sell, 109; in Illinois, Hollida v. Hunt, 70 Ill. 109; and 
in Michigan, Cranson v. Smith, 5 Cent. L. J. 386. The 
point on which the Pennsylvania court differs is that 
the act does not interfere with the patentee’s right to 
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sell his patent, the other courts holding it to be a 
‘marked discrimination against the trafficin patents, 
which can not fail seriously to prejudice the rights of 
patentees and their assignees.”? Hollida v. Hunt, supra. 

The act, under penalty of heavy fine and imprison- 
ment, requires every taker or buyer of such a note to 
insert on its face the words “ given fora patent right.” 
With these words in, the note is then subject, by this 
act, to all defenses that might exist between the orig- 
inal parties. This seems practically to deny the right 
of the patentee to sell his patent for a negotiable note. 

Every United States patent is,in law, such strong 
presumptive evidence of the value and novelty of the 
article patented, that, to overcome it, the proofs to the 
contrary must not merely preponderate. They must 
remove every reasonable doubt. Corning v. Burden, 
15 How. 252; Seymour v. Osborne, 11 Wall. 516; Hawes 
v. Antisdel 80. G. 685, andcases there cited; Herring 
v. Nelson, 120. G. 756. So that notice that a note was 
given for a patent right, so far from being a warning, 
is ordinarily a guarantee as to the validity of the con- 
sideration. 5 Cent. L. J. 69; Sackett v. Kellar, 22 Ohio St. 
554; Cranson v. Smith supra, and Miller v. Finley, 26 
Mich. 249. 

To make of the words “ given for a patent ” a warn- 
ing, as this act does, is to deprive the patentee of the 
advantage of a most valuable characteristic of his pat- 
ent—that quality which makes it prima facie evidence 
of his title, and of the value of the invention. For 
this act obliges every purchaser of a patent-right note 
to assume that the patent is worthless, or, at least, to 
act upon such an assumption if he would himself be 
saved harmless. 

Who would buy a note with the prescribed words on 
its face, if he had to encounter all the defenses that 
might exist between the original parties; if, before 
buying, he had to go to the trouble, expense and delay 
of inquiring what the patent was—whether the inven- 
tion was new, or would work successfully, (inquiries 
which, in many if not most cases, would involve much 
outlay of time and money), and whether the original 
transaction was honest or not, and whether the prom- 
issor had a set-off against the. original promisee? 

But the court in Haskell v. Jones think that this can 
only affect invalid or worthless patents, not good pat- 
ents. Howso? The fact that the patent is good can 
only appear after investigation, and it is this very ne- 
cessity of investigation that constitutes the objection, 
the impediment to selling. And more than that, 
though the patent be ever so valuable, the buyer of the 
note must still inquire whether there was fraud in the 
original sale; and if there was, the validity of the pat- 
ent can not help matters. So, if there be a set-off. 
And again, this act denounces a penalty against all who 
omit the required words from the note. Therefore, 
though the patent be found good, the sale fair, and ac- 
counts all square between the patentee and the buyer 
of the patent, yet the fact that the property sold was a 
patent, (not a worthless patent, buta patent, good, 
bad, or indifferent), is sufficient to render the owner 
liable to fine and imprisonment. 

To be sure, timely notice of any particular defence 
will render the purchaser liable to that defence, no 
matter what kind of property is involved. But does 
that imply the right of the state to say arbitrarily that 
the mere fact that the consideration in whole or in part 
was a patent right shall be notice that the property 
was worthless, or the owner a swindler, etc.? With 
reference to all other species of property, the usual 
statement of the consideration on the face of the note 
is not notice in law. 1 Daniels on Neg. Inst., § 797. 
And in Pennsylvania, where this act prevails, though 
the circumstances attending the sale of a note (for any 
other species of consideration) are so gravely suspi- 
cious as to make it gross negligence in one not to make 
inquiry, heis, nevertheless, not boundin law to make 














such inquiry. Phelan v. Moss, 67 Penn. St. 59. Surely 
there isa difference made here of some kind, and it does 
not seem to us to be in favor of patent right property. 

But if the prescribed words are omitted in spite of 
this act, the court decides that the negotiability of the 
note is nowise affected. We do not understand this fact 
to be urged in favor of of the act itself. To argue the 
harmlessness of a law from the benefits that would 
follow its violation would be an unusual process of 
logic. For while the purchaser is saved harmless, pro- 
vided the patentee commits a crime, what is to be- 
come of the patentee? and itis his rights, only, we are 
discussing now. Fine and imprisonment. Now to be 
fined and imprisoned for selling your property just as 
other folks may lawfully sell theirs—may not this be 
said to interfere with one’s right to * sell or assign?” 

It must be so—whether the patent be good or not. 
For this act says to the patentee who wishes to sell for 
a promissory note: ‘* Whether your patent be good or 
bad, you omit the prescribed words at your peril;” and 
to the purchaser of such a note: “If you take a note 
with these words in it, you do so at your peril, no mat- 
ter whether the patent be good or bad.” 

Wo. RITCHIE. 
DAYTON, O. 








DIGEST OF DECISIONS OF THE SUPREME 
COURT OF THE UNITED STATES. 


October Term, 1877. 


TAXATION BY MUNICIPALITY OF ITS OWN BONDS. 
—Under the provisions of its charter, authorizing it 
to impose taxes upon property within its limits, the 
city of Charleston, S. C., by ordinance imposed a tax 
of two per cent. upon all property therein, and di- 
rected that the tax assessed upon the city stock, which 
represented the indebtedness of the city, should be de- 
ducted by the city treasurer out of the interest there- 
on. Held (reversing the decision of the court below, 22 
Am. Rep. 14), that the ordinance as to such city stock 
was void, as in conflict with the provisions of the fed- 
eral constitution forbidding state legislation impairing 
the obligation of acontract. Citing Brown v. Maryland, 
12 Wheat. 419; Woodruffv. Parham, 8 Wall. 122; 
15 id. 295. ‘‘In opposition to the conclusion we have 
reached, we are referred to Champaign County Bank 
v. Smith, 7 Ohio State, 42,and People v. Home Ins. 
Co., 29 Cal. 533, in which it is said the power of a state 
to tax its own bonds was sustained. We do not, how- 
ever, regard those cases as in conflict with the opinion 
we now hold; and if they were they would not con- 
trol our judgment when we are called upon to deter- 
mine the meaning and extent of the federal constitu- 
tion. In the former it appeared that the tax collected 
was in virtue of an assessment of state bonds belong- 
ing to the bank, but deposited with the auditor of state 
as security for the circulating notes of the company. 
The tax thus assessed having been carried into the du- 
plicate, the collector seized and appropriated the bank 
notes and money of the bank, and suit was brought to 
recover the amount so taken. In sustaining a demur- 
rer to the petition, the court held, it is true, thata 
state has power to tax its own bonds equally with other 
property, and that the exercise of such a power in- 
volves no violation of a contract. But it was not held 
that the state could collect the tax by withholding 
from the creditor any part of what the state had 
assumed to pay. The tax was laid, not upon the 
debt, but upon the creditor, and it was collected, not 
out of what the state owed, but out of the general 
property of the bank. Neither by the assessment nor 
in the collection was there any interference with the 
contract. In The People v. The Home Insurance Com- 
pany, the question was whether bonds of the state of 
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California, belonging to a New York insurance com- 
pany, but deposited and kept in the state, were assess- 
able for taxation there. It was ruled that they 
were. This case, no more than the former, meets 
the question we have before us. It certainly does 
not hold that a state or acity, by virtue of its tax- 
ing power, can convert its undertaking to pay a debt 
bearing six percent. interest into one bearing only four. 
These are the only cases cited to us as directly sustain- 
ing the judgment we have now in view. How far short 
of sustaining it they are must be apparent. And we 
known of none that are more in point. It seems in- 
credible that there can be any, for as was said in State 
Tax v. Pennsylvania, 15 Wall. 320, ‘the law which re- 
quires the treasurer of the company (indebted) to re- 
tain five per cent. of the interest due to the non-resi- 
dent bondholder is not * * * a legitimate exercise 
of the taxing power. It is a law which interferes be- 
tween the company and the bondholder, and under a 
pretense of levying a tax commands the company to 
withhold a portion of the stipulated interest and pay 
it over to the state. It is a law which thus impairs the 
obligation of the contract between the parties. The 
obligation of a contract depends upon its terms and 
the means which the law in existence at the time af- 
fords for its enforcement. A law which alters the 
terms of a centract by imposing new conditions, or dis- 
pensing with those expressed, is a law which impairs 
its obligation, for such a law * * * relieves the 
parties from the moral duty of performing the original 
stipulations of,the contract, and it prevents their legal 
enforcement.’ What was thus said, it is true, was ina 
case where the question was whether a tax thus im- 
posed upon a non-resident holder of bonds issued by 
@ company chartered by the state was warranted by 
the constitution. But so far as it speaks of what con- 
stitutes impairing contract obligations it is applicable in 
its fullest extent to all legislation affecting contracts, no 
matter who may be the parties. We do not care now 
to enter upon the consideration of the question whether 
a state can tax a debt due by one of its citizens or mu- 
nicipalities to a non-resident creditor, nor whether it 
has any jurisdiction over such a creditor or over the 
credit he owns. Such a discussion is not necessary, 
and it may be doubtful whether the question is pre- 
sented to us by this record. It is enough for the pres- 
ent case that we hold, as we do, that no municipality 
of a state can, by its own ordinances, under the guise 
of taxation, relieve itself from performing to the letter 
all that it has expressly promised to its creditors. 
—Murray v. City Council of Charleston. In error 
tothe Supreme Court of North Carolina. Opinion by 
Mr. Justice STRONG. Judgment Reversed. 
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NOTES OF RECENT DECISIONS. 

ATTORNEY AND CLIENT—CONTRACT FOR A SPECIFIC 
SuM FOR SERVICES—CLAIM TO CHANCELLOR’S AL- 
LOWANCE.—Freeman v. Shreve. Supreme Court of 
Pennsylvania, 5 W. N. 244. Opinion by SHARSWOOD, 
C.J.—Where, in a contract between an attorney and his 
client, the attorney has accepted a special retainer to 
do all that is requisite in settling an estate for a fixed 
sum, the client is entitled to credit for whatever the 
attorney may receive under an order by a chancellor, in 
another state, granting a certain sum as solicitor’s 
costs. 

COVENANT— BUILDER’S CONTRACT TO PAY FOR 
WORK ON A HOUSE AT A FIXED VALUE—BREACH— 
MEASURE OF DamaGEs. — Singerly v. Armstrong. 
Supreme Court of Pennsylvania,5 W. N. 139. PER 
CURIAM.—1. In a contract to pay a specific debt in a 
specific thing, the failure of the contracting party to 
pay in specie does not destroy the debt. 2. Where a 





creditor agreed to receive a house at a fixed valuation 
in payment of a debt, but the debtor subsequently re- 
fused to convey the same: Held, that an action may 
be maintained against the debtor upon the original 
debt, and the plaintiff is entitled to recover the full 
amount of the original debt, and not simply the value 
of the house, which had depreciated. 


PARTNERSHIP — JOINT DEBTORS — RELEASE OF 
ONE—EFFECT UPON RIGHT OF ACTION AGAINST 
THE OTHER—CONFLICT OF Laws. — Greenwald v. 
Kaster. Supreme Court of Pennsylvania, 5 W. N. 
140. Opinion by TRUNKEY, J.—1. The rule of com- 
men law that the release of one copartner releases all, 
is inapplicable to cases where the clear intention of the 
releasors isto limit the effect of the release to one 
partner. 2. Where judgment is recovered in Penn- 
sylvania against one partner alone for a firm debt con- 
tracted in that state, and subsequently a release of the 
other partner is executed in another state, the effect of 
such release upon the judgment 1s to be governed by 
the laws of Pennsylvania, and not by the laws of the 
state in which the release was executed. 3. A judg- 
ment was recovered in Pennsylvania by G against K 
upon a debt contracted in that state by the firm of K 
& E. Subsequently G executed in Indiana a release to 
E expressly reserving all rights against K. ‘The com- 
mon law,rule that the release of one partner operates 
as a release of all was in force in Indiana Upon a 
feigned issue to determine the amount due upon the 
judgment against K: Held, that the effect of the re- 
lease was to be determined by the laws of Pennsylva- 
nia, and that it therefore discharged K from liability 
only to the extent of one-half of the debt. 

RAILROAD COMPANY — CATTLE ON TRACK—DUTY 
OF COMPANY.— Witherellv. M. & 8. P. R. R. Supreme 
Court of Minnesota, 2 N. W. Rep. 240. Opinion by 
BERRY, J. If domestic animals are on the track of a 
railroad by the fault of the owner, such owner 
takes all reasonable risks of injury to them from pass- 
ing trains, and while the railroad company is not 
bound to presume that such animals will be on the 
track, they are not authorized to injure them willfully 
or carelessly, but are bound to use reasonable care to 
avoid injuring them. By the exercise of reasonable 
care, is meant the making of the same effort to avoid 
injuring an animal as a prudent man owning both train 
and cattle would make with proper regard for both, 
The foregoing rules laid down in Locke v. First Divi- 
sion St. P. & P. Railroad Company, 15 Minn. 350, ap- 
proved with a comment and explanation to the effect 
that, considering that the owner of the cattle is at fault 
in suffering his cattle to go upon the track, and that the 
railroad company is engaged in the exercise of a law- 
ful right, and in the discharge of a public or quasi, 
public act, and considering further the relative value 
and importance of a train and of the lives and limbs of 
the persons upon it as compared with the value of 
domestic animals, a proper regard for both train and 
cattle would make the duty to avoid injury to the train 
and those upon it primary and paramount to the duty 
of avoiding injury to the cattle. 
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SOME RECENT FOREIGN DECISIONS. 
CHARTER-PARTY—CLASSIFICATION OF SHIP—WAR- 
RANTY.—French v. Newgass. English Court of Ap- 
peals, 26 W. R. 480. If a ship be described in a char- 
ter-party as being classed in a particular way, the de- 
scription is not a warranty that she will continue to be 
so classed, or that she is rightly so classed. 


VENDOR AND PURCHASER— SALE OF LAND — DE- 
FICIENT ACREAGE—WARRANTY—ACTION FOR DAM- 
AGES.—Clarke v. Roberts. Supreme Court of New 
Zealand, 3 N. Z. Jurist, pt. 4. Anaction at law for 
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damages does not lie against a vendor under an agree- 
ment to sell and convey a certain number of acres of 
iand, more or less, where the number of acres deliv- 
ered falls short of the number specified in the agree- 
ment. The purchaser can not take what the vendor 
has to give, and sue him at law for damages in respect 


of the deficiency. The proper remedy in such a case | 


is in equity, by a suit for specific performance of the 
agreement, claiming compensation for the deficient 
acreage. 


ILLEGAL ASSOCIATION—WINDING-UP ORDER—LI- 
ABILITY OF PAST MEMBER — ACQUIESCENCE. — Re 
Queen Average Association. English High Court of 
Justice, Ch. Div. 26 W. R. 432. 1. A past member of an 
illegal marine insurance association held liable, by rea- 
son of acquiescence, to contribute toward the costs of 
a winding-up under an order of the court made and 
acted upon before the illegality was discovered, not- 
withstanding that, by reason of the policies issued by 
the association being void, he could not enforce pay- 
ment of a sum claimed by him in respect of the loss of 
aship. 2. Submission to treat a call as a set-off held 
equivalent, for the purpose of acquiescence in being 
placed on a list of contributors, to actual payment. 3. 
A person improperly placed on alist of contributories, 
who has submitted to acall in respect of costs of a 
winding-up under the order of the court, and has al- 
lowed his name to remain on the list for seven years, 
can not then come to the court to have it removed. 
In re Arthur Average Association, 23 W. R. 939, L. R. 
10 Ch. 542, followed; In re London Marine Insurance 
Association, 17 W. R. 784, L. R. 8 Eq. 176, distin- 
guished, 
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ABSTRACT OF DECISIONS OF THE ST. 
LOUIS COURT OF APPEALS. 
[Filed April 23, 1878.] 
Hon. EDWARD A. LEwIs, Presiding Justice. 


‘© ROBERT A. BAKEWELL, as : 
“ Cwas.S. HAYDEN, Associate Justices. 


PRINCIPAL. AND AGENT—FAILURE TO DELIVER 
SHARES OF STOCK— MEASURE OF, DAMAGES.—1. A 
principal who sells through an auctioneer or agent, is 
bound to all the obligations of a vendor, whether he 
is disclosed to the vendee atthe time ornot. 2. The 
measure of damages for failure to deliver shares of 
stock according to the terms of the contract of sale, is 
the highest market value of stock at any time between 
the sale and the commencement of the suit. Affirmed. 
Opinion by LEwIs, P. J.— Ashbrook v. Mechanics’ Sav. 
Inst. 

MECHANICS’ LIEN—SUB-CONTRACTOR.—Where the 
sub-contractor accepts from the contractor a note 
which includes, not only the amount due for work upon 
the building upon which the sub-contractor claims a 
lien, but also sums due on other accounts, such a con- 
fusion of the lien demand with other matters, is a 
waiver of the lien. The owner of the building will not 
be subject by the courts to the burden of inquiry into 
the state of accounts between contractor and sub-con- 
tractor, and where the identity of the lien demand is 
lost, the specific remedy against the property given by 
the statute to mechanics, can not beenforeed. Aflirm- 
ed. Opinion by HAYDEN, J.—Schulenberg v. Robison. 


ATTORNEY AND CLIENT—BONA FIDE ASSIGNMENT. 
—Where an attorney made a contract to attend to cer- 
tain definite, specific and urgent business arising out 
of criminal charges then pending, or which the pris- 
oner anticipated would be brought against him in the 
city where he was confined, and also in another town, 
and the attorney, as a retainer for his services, took 
from the prisoner an assignment of certain valuable 
property of the prisoner, then in the hands of a third 





person, and there was no evidence of any secret trust, 
collusion, or knowledge on the part of the attorney, of 
any claim against the prisoner or the property, and it 
did not appear that the property was an unreasonable 
compensation for the services rendered by the at- 
torney: Held, that the assignment was good as against 
a subsequent attaching creditor of the prisoner. An 
attorney may always demand and receive a reasonable 
compensation before rendering services, and the pay- 
ment will be valid, even in the case of an insolvent 
person contemplating bankruptcy. Affirmed. Opin- 
ion by BAKEWELL, J.—J?eed v. Mellor. 

PROCEEDINGS TO SET ASIDE CONVEYANCE—PAR- 
TIES—INSURANCE PREMIUMS—RIGHT OF CREDITORS. 
—1. The administrator is not a proper party toa pro- 
ceeding to set aside a voluntary conveyance of his in- 
testate. Such a bill should be filed by the creditors. 
It becomes a specific lien as soon as filed, and the 
creditor who first files his bill has a priority. 2. 
Where a policy of insurance upon his own life was ef- 
fected, for the benefit of his wife, and payable to her, 
by one solvent at the time, and who continued to pay 
the premiums for many years, still remaining solvent, 
if the insured person subsequently becomes insolvent, 
and continues to pay the premiums with money that 
ought to be applied to the payment of his debts: Held, 
in an action by the creditors after the death of the in- 
sured, to obtain the proceeds of the policy, that the 
creditors are entitled to receive from the proceeds, the 
premium paid by the deceased after he became insoly- 
ent with interest, and that the remainder goes to the 
beneficiary named in the policy. The subsequent in- 
solvency of the husband does not make the policy the 
property of his creditors. 3. Under the law, the hus- 
band, though insolvent, may withdraw from his cred- 
itors, annually, $300, for the purpose of effecting and 
keeping up an insurance on his life for the benefit of 
his wife. 4. In determining whether a gift is in fraud 
of creditors, the question is, whether the donor was, 
in fact, solvent, and therefore able to make a gift; not 
whether he knew himself to be insolvent, and had an 
actual intention to defraud. Affirmed. Opinion by 
BAKEWELL, J.—Pullis v. Robinson. 

———“- _—p _— 
ABSTRACT OF DECISIONS OF SUPREME 
COURT OF IOWA. 
March Term, 1878. 


Hon. JAMES H. ROTHROCK, Chief Justice. 
“Wo. H. SEEVERS, 
“6 JAMES G. Day, 

‘ JOSEPH M. BECK, 

** AUSTIN ADAMS, 





Associate Justices. 
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CLERK OF COURT—RESPONSIBILITY FOR APPRO- 
VAL OF STAY-BOND.—Where the surety in astay-bond 
makes the property affidavit provided in the statute, 
the approval of the bond by the clerk does not follow 
as a matter of course, but is required in addition 
thereto; such approval is a ministerial and not a judi- 
cial act, requiring mérely the ascertainment of a fact, 
namely, the pecuniary responsibility of the surety 
offered, and in the performance of this duty the clerk 
is responsible for a failure to exercise reasonable care. 
Opinion by ADAMS, J.—Hubbard v. Switzer et al. 

INJUNCTION—TRESPASS—LANE BETWEEN ADJOIN- 
ING FarRMs.—In an action to enjoin the defendant 
from erecting a fence across a lane which had been 
maintained by common consent, between the farms of 
plaintiff and defendant for several years, partly upon 
the land of each; Held, that the action of defendant in 
building a fence upon that portion of the land owned 
by plaintiff would be a trespass, and that an injunction 
restraining him from so doing was properly granted. 
Opinion by SEEVERS, J.—Grant v. Crow. 
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HIGHWAY—MISTAKE AS TO LOCATION—RIGHT OF 
ADJOINING LAND-OWNER.— Where a highway was es- 
tablished upon a section line, but by mistake the road 
as fenced and traveled by the public for manv years, 
was upon one side of the established line: Held, that 
the title of the owner of the land upon which the road 
as traveled was situated, was not divested by such ad- 
verse use, but that upon the true line being ascertained 
he had the right to remove his fence to the line of the 
highway as located. Opinion by ADAMS, J.—State v. 
Schilb. 

FRAUDULENT REPRESENTATIONS—WHEN ACTION- 
ABLE—WHAT CONSTITUTES INSOLVENCY.—1. Fraud- 
ulent representations as to the solvency of another, to 
be actionable, must have been made with a knowledge 
of their untruth, or the party making them must have 
assumed, or intended to convey the impression that he 
had knowledge of their truth; such an action can not be 
supported by evidence that the defendant had no reason- 
able grounds for believing his statements to be true at 
the time they were made. 2. Insolvency is the inability 
to pay just debts; a debtor may be solvent, and yet have 
no property subject to execution. Opinion by Day, J. 
McKown v. Furgason. 


ACCOUNT—EFFECT OF OFFER TO CONFESS JUDG- 
MENT.—In an action on account, where the plaintiff set 
out the account between himself and the defendant, 
consisting of both debits and credits, the defendant 
offered to confess judgment for an amount which the 
plaintiff refused to accept. On the trial defendant set 
up, by way of counter-claim, further items of account 
against the plaintiff, a part of which were allowed, re- 
ducing the verdict for the plaintiff below the amount 
for which the defendant offered to confess judgment. 
Held, that all costs accruing after the offer to confess 
judgment was made, should be taxed to the plaintiff; 
that such offer had reference, not to the account set out 
in the petition of plaintiff alone, but in legal effect was 
for a general balance in favor of plaintiff on all matters 
of account between the parties, and its acceptance 
would have barred an action upon the counter-claim. 
Opinion by Day, J.—Manning v. Irish. 
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ABSTRACT OF DECISIONS OF SUPREME 
COURT COMMISSION OF OHIO. 


December Term, 1877.—Filed April 24, 1878. 


Hon. W. W. JOHNSON, Chief Justice. 
“ JostaH Scort, 
“ Ccamen ake,” | Associate Justices. 


“ TT. Q. ASHBURN, } 





DESTROYED PROMISSORY NOTE—PLEADING—AN- 
SWER.—1. An action may be sustained on a destroyed 
promissory note, and where a copy of the note is given 
with or made part of the petition, the destruction of 
the note need not be averred in the petition. 2. In an 
action on a promissory note, where the petition is in 
the form prescribed in section 122 of the code, whether 
the plaintiff be an original party to the note or not, the 
intrinsic facts, which show his right or title to the note, 
need not be expressly averred. The allegation of title 
is implied, by force of the statute, in the statement that 
there is due to him a specificamount on the note which 
he claims. 3. An answer to such petition, which 
merely states that when the action was brought the 
note was not in existence, can not be regarded as a de- 
nial of the allegations of the petition, nor as containing 
any defense to the action. Opinion by Day, J.—Sar- 
gent v. Steub. & Ind. R. R. 

REMOVAL OF CAUSES—PRACTICE.—1. The several 
rulings in the case of The Baltimore & Ohio Railroad 
Company v. Cary (28 O. St., 208) are re-affirmed. 2. 
Where, in an action pending in a state court, the pe- 





tition of the defendant for the transfer of the case to a 
circuit court of the United States is improperly over- 
ruled, such defendant is not bound, in order to pre- 
serve his right of removal, to disregard the overruling 
of his application, and proceed to perfect the transfer 
of the case; but may, without abandoning such right, 
remain in the state court, and prevent, if possible, the 
prejudicial effect of its erroneous ruling, by all the 
means authorized by the laws of the state. Judgment 
of district court and of common pleas reversed, and 
cause remanded to the court of common pleas for 
transfer to the proper Circuit Court of the United 
States. Opinion by Scort, J.; Johnson, C. J. and 
Ashburn, J., dissenting.—Zrie R. R. Co. v. Stringer. 


CRIMINAL LAW—INTENT.—1. Where one does an act 
apparently in violation of a criminal statute, but, in 
fact, under circumstances that tend to show a want of 
guilty intention, the excusing circumstances may be 
given in evidence on the trial, to show his good faith 
in the transaction where that is a material element, 
or that he was ignorant of the facts that would make 
his acts criminal. 2. A person indicted for selling in- 
toxicating liquors in violation of the provisions of sec. 
1 of the act to provide against the evils resulting 
from the sale of intoxicating liquors in the state of 
Ohio, may, on the trial, show that at the time he bought 
the article alleged in the indictment to be intoxicating 
liquor, it was represented to him to be free from alco- 
holic properties—that he bought it with the under- 
standing and believing that it was not intoxicating 
liquor, and sold it with such understanding and belief. 
Judgment reversed. Opinion by ASHBURN, J.; Scott, 
J., dissenting.—Farrell v. State. 

CORPORATION—FORFEITURE OF FRANCHISE.—1. A 
corporation may forfeit its charter through neglect or 
abuse of its franchises; but a forfeiture is not allowed, 
except under express limitations of the charter, unless 
a plain abuse or neglect of power, by which the cor- 
poration fails to fulfill the design of its creation, is 
shown. 2. Where a charter for a college was granted, 
and the object of the corporation, as evinced by leg- 
islative acts in regard to the institution, was to create 
** an institution of ‘earning,’ in which there should be 
“a professorship of agriculture,” but the general course 
of instruction was to be controlled by the trustees: 
Held, that so long as the trustees maintain under the 
charter an institution of learning, with a professor of 
agriculture and other competent instructors for a pre- 
paratory and liberal elective course of classical, scien- 
tific and agricultural education, and the general design 
of the institution is being faithfully accomplished by 
them to the best of their ability, the franchise to be a 
corporation will not be regarded as forfeited to the 
State, merely because of a partial decay of the agri- 
cultural department, caused by students refusing to 
take that special course of instruction. Judgment for 
defendant. Opinion by Day, J.—/State v. Ohio Col- 
lege. 

—— 
‘ABSTRACT OF DECISIONS OF SUPREME 
COURT OF MICHIGAN. 
April Term, 1878. 
Hon. J. V. CAMPBELL, Chief Justice. 
.» T. M. CooLry, 
@ Isaac MARSTON, ; Associate Justices. 
“ 3B. F. GRAVES, 


CREDIT ON SUPPOSED OWNERSHIP—REPRESENTA- 
TION OF AGENT—ESTOPPEL.—Replevin for a machine 
which defendant had taken on attachment from plain- 
tiff’s agent. Defense, that while the machine was in 
the agent’s possession, defendant trusted him for board, 
supposing him to be the ownerthereof. Held, 1. That 
evidence to show that while the agent was in posses- 
sion he represented himself to be owner, was inadmis- 
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sible. The cases where the declarations of one in pos- 
session of land are permitted to be proved, in a suit 
to which one who subsequently succeeds to his right is 
a party, are considered in Cook v. Knowles, Jan. Term, 
1878, 6 Cent. L. J., p. 176; in general, such declarations 
can only be received in disparagement, not in support 
of the party’s title. Mere possession of chattels by an 
agent can not empower him to admit away the title of 
his principal. 2. There was also some evidence that 
the agent spoke of the machine as “ his machine” in 
the presence of plaintiff and of defendant, without 
contradiction from the former. Held, that the doctrine 
of estoppel does not apply. The agent’s remark was 
nothing more than a casual one, such as an agent in 
posession of property might naturally make without 
purposing to assert title in himself. The owner was not 
bound to put defendant on his guard, for the latter was 
not dealing with the property, or proposing to do so. 
Grayden v. Church, 7 Mich. 36; Vinton v. Peck, 14 
Mich. 287; Truesdail v. Ward, 24 Mich. 117; Traun v. 
Keifer, 31 Ala. 136; Bragg v. Boston, ete. R. R. Co., 9 
Allen, 54; McDermott v. Barnum, 16 Mo. 114. Opinion 
by CooLry, J.—Michigan Panelling Machine & Mnfy. 
Co. v. Parsell. 


INSURANCE—DELIVERY OF POLICY BEFORE PRE- 
MIUM PaID — FALSE STATEMENT OF OWNERSHIP— 
INSURABLE INTEREST AND DOCTRINE OF WAIVER. 
—Held, 1, that where an insurance agent though un- 
authorized to give credit, delivers a policy before pre- 
mium paid, it is too late for the insurers, after he has 
accounted to them for the premium, to object to the 
insurance on the score of the credit. 2. That where, 
under a policy requiring the insured to state whether 
any other person had an interest in the insured prop- 
erty, and conditioned to be void for concealment, the 
insured, who, as to one article, had only an equitable 
claim to the extent of half its value, procured insur- 
ance upon it fora sum exceeding his interest, and 
without disclosing the interest of the vendor, who by 
contract of sale was to retain the legal ownership, his 
failure to state the facts was fatal to this portion of the 
insurance. Kibbie v. Hamilton F. Ins. Co., 11 Gray, 
163; Clay F. & M. Ins. Co. v. Huron S. & L. Co., 31 
Mich. 346. 3. That where a policy covers certain arti- 
cles which prove to belong not to the insured but to 
his wife, there can be no recovery on a showing that 
the real facts were disclosed to the agent. The insur- 
ed must have an insurable interest, so that there is no 
room for waiver. Peoria F. & M. Ins. Co. v. Hall, 12 
Mich. 202. Opinion by COOLEY, J.—Agricultural Ins. 
Co. v. Montague. 


INJURY FROM RAILROAD ACCIDENT—SPEED OF 
TRAINS—DEFECTS IN TRACK—STATEMENTS OF PAIN 
—PASSENGER CARRIERS’ LIABILITY—WANT OF CARE 
IN MANUFACTURERS OF CARS.—Plaintiff sued for per- 
sonal injuries caused by a passenger car, being thrown 
from the track by the breaking of a defective axle, and 
upset. Held, 1. That an increase over the ordinary 
speed of trains is not necessarily evidence of danger or 
of negligence. Before the case should be allowed to go 
to the jury on such a point, the testimony should at 
least show approximately what the real rate was, and 
that it was faster than safety warranted. The liability 
of common observers to be deceived as to the rate of 
speed of heavy trains, renders it necessary to guard 
against vague testimony. Opinions on relative speed, 
without some standard of rapidity, are of no value by 
themselves, and opinions of persons riding in the cars 
should be excluded,unless the witnesses first show sucy 
extended observation and experience as to qualify 
them for forming reliable opinions. 2. That no defects 
in the track are admissible in evidence to show negli- 
gence contributing to the accident, except those exist- 
ing where, and at the time when, the track was injured 
or displaced. 8. That while statements of pain and its 





locality are exceptions to the rule excluding hearsay 
evidence, yet they are admissible only when they are 
the natural and ordinary expressions of suffering, made 
under circumstances free from suspicion. Such is not 
the case where the physician testifying is not called in 
to give medical treatment, but to aid in making up 
medical testimony. Stockton v. Williams, Walk., ch. 
120: 1 Doug. ( Mich.) 546, (citing the Berkley Peerage 
case, 4 Campb. 401); Richards v. Bassett, 10 B. & C. 
657; Doe d. Tilman vy. Tarver, 10 R. & M. 141; Monkton 
v. Adj. Gen., 2 Russ. & Myl. 160; Whitlocke v. Baker, 
13 Ves. 514. 4. That whether the condition of a road 
is such as to warrant fast travel, is not a question which 
usually belongs to ordinary witnesses. The road, if in 
such a condition as would be regarded as safe by rail- 
road men of usual intelligence and experience, could 
not be complained of for any possible deficiencies which 
would not be regarded by competent persons as exist- 
ing. 5. That an instruction that no diligence or care in 
the railroad company could exempt them from want of 
care in the manufacturers of the cars and axles, is erro- 
neous. Carriers of freight are liable not for negligence, 
but on their undertaking to insure safe carriage and 
delivery. Passenger carriers are liable only for actua 
negligence of themselves or their servants. The man- 
ufacturers are not supposed by law to be the agents of 
the railroad companies: and if the latter in buying, 
make such inspection as is reasonable and practicable, 
and discover no defects, they do all that is incumbent 
upon them. They are not held to a warranty of their 
carriages. M. C. R. R. v. Coleman, 28 Mich. 440; G. R. 
& I. R. R. v. Judson, 34 Mich. 506; Ft. Wayne, J. & S. 
R. R. v. Gildersleeve, 33 Mich. 183; M. C. R. R. v. Do- 
lan, 32 Mich. 510; Richardson vy. Great Eastern Railway 
Co. L. R. 1 C. P. Div., (Court of Appeals). Judgment 
for plaintiff reversed, and new trial granted. Opinion 
by CAMPBELL, C. J.—Grand Rapids and Indiana R. 
R. Co. v. Huntley. 
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OF DECISIONS OF SUPREME 
COURT OF OHIO. 
December Term, 1877.—Filed April 23, 1878. 


Hon. WILLIAM WHITE, Chief Justice. 
“ W. J. GILMORE, 
* GEO. W. MCILVAINE, 
OW. W. BOYNTON, 
‘ JOHN W. OKEY, 


ABSTRACT 


Associate Justices. 


DEED OF ASSIGNMENT—DELIVERY BY PLACING IN 
POST-OFFICE.—S, a resident of this state, and a cred- 
itor of W, who resided in the state of Missouri, pre- 
pared and sent to W for execution, a deed of assign- 
ment to himself, in trust, of all the debtor’s property, 
real and personal, situate in this state, “‘ for the bene- 
fit of all his creditors under the insolvent laws of 
Ohio,” whick deed W duly executed and placed in a 
post-office in the state of Missouri and addressed 
to S in the state of Ohio, who received the same 
by due course of mail, and immediately entered upon 
the execution of the trust. Held, that the assignment 
was complete and effectual to pass title to the assignee 
from the time the deed was placed in the pest-oftice, as 
against subsequent attaching creditors. Judgment af- 
firmed. Opinion by McILVAINE, J. —Johnson v. 
Sharp. 

REQUISITION FOR FUGITIVE FROM ANOTHER STATE 
—HaBEAs Corpus.—1. If the governor of one state 
make a requisition on the governor of another state 
for the surrender of a fugitive from justice, and the 
case is shown to be within the provisions of the Con- 
stitution of the United States and the act of Congress 
on the subject, no discretion is vested in the latter gov- 
ernor, but it is his imperative duty to issue his war- 
rant of extradition. 2. If a warrant for the surrender 
of a fugitive from justice is obtained in a case in which 
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it should not have been issued, the governor may re- 
voke it, whether issued by himself or his predecessor. 
3. Where such warrant has been revoked by the gov- 
ernor, no inquiry will be made, in a proceeding on 
habeas corpus on behalf of the alleged fugitive, as to 
the grounds of such revocation, although, at the time 
of the revocation, the fugitive may have been in cus- 
tody of the agent of the demanding state. Judgment 
affirmed. Opinion by OkEY, J.— Work v. Coning- 
ton. 


FIRE INSURANCE—INTEREST—DOWER.—A policy of 
fire insurance was issued to the plaintiff on a dwelling 
house “‘to B’s heirs,”? who were the owners thereof 
subject to an assigned dower interest therein of their 
mother, the widow of B. The application, which was 
made part of the policy, was made by the widow, and 
contained a representation that the property was in the 
occupancy of the applicant, and was not incumbered. 
It was stipulated in the policy that, ‘if the premises 
insured herein be incumbered in any way, this policy 
shall be void, unless the true title of the tnsured and 
the incumbrance on the premises, be expressed in the 
application.”? In an action by said heirs upon the pol- 
icy to recover the loss insured against, the property 
having been consumed by fire, the company claimed 
that the dower interest of the widow was an incum- 
brance that avoided the policy. Held, that whether the 
dower right of the widow was an incumbrance or not, 
within the above stipulation, she having an insurable 
interest in the property, the application is to be re- 
garded as referring to that interest, as well as to the 
interest of the heirs of B, and hence, that the repre- 
sentation in the application that the property was not 
incumbered was true. Opinion by BOYNTON, J.— 
Ohio Farmers Ins. Co. v. Britton. 

oo 


ABSTRACT OF DECISIONS OF SUPREME 
COURT OF INDIANA. 


November Term, 1877. 


Hon. HORACE P. BIDDLE, Chief Justice. 
“WILLIAM E. NIBLACK, 
s¢ 6 JAMES L. WORDEN, 

“6 GEORGE V. HowkK, 
‘* SAMUEL E. PERKINS, 


Associate Justices. 


SEDUCTION—CONDONATION OF CRIME.—In an ac- 
tion for criminal conversation with plaintiff's wife, an 
answer showing condonation by the plaintiff of his 
wife’s crime is not sufficient. Condonation as to the 
wife is not condonation as to the defendant. 4N. H. 
511; Bigelow’s Lead, Cas. on Tort. 238. Opinion by 
PERKINS, J.—Clouser v. Clapper. 


CONTRACTS VOID AS AGAINST PUBLIC POLICY.— 
Where aschool trustee contracted to have lightning 
rods placed on a schoo! house in order to have rods 
placed on his own premises free of cost: Held, that 
the contract was void as against public policy, and a 
note given in payment for such lightning rods could 
not be collected from the school township. Opinion 
by NIBLACK, J.— Wingate v. Harrison School Town- 
ship, etc. 


RAILROADS—POWERS OF CONDUCTORS.~—A rail- 
road company which holds itself out to the public as a 
common carrier of passengers, establishes its route- 
stations, and advertises its running arrangements, 
thereby pledges itself to the public to run accordingly. 
The duty of the conductor is to run the trains accord- 
ing to the public arrangements, and he has no power 
to change them. A passenger has no right to infer 
that a conductor has any power, from his general du- 
ties as conductor, to change such arrangements, and 
no reason to suppose that he could bind the railroad 


company by such an agreement. Opinion by BID- 
DLE, C. J.—O. & M. R. R. Co. v. Hatton. 


VENDOR’S LIEN—VOLUNTARY ABANDONMENT OF. 
—Ordinarily the taking of a mortgage to secure the 
payment of unpaid purchase money, is an abandon- 
ment of the vendor’s equitable lien on the real estate; 
and, When such equitable lien is voluntarily abandon- 
ed, itis lost forever. But it can not be said that a 
vendor of real estate, who has been induced to accept 
a forged mortgage on the realty to secure his unpaid 
purchase money, has thereby fairly and voluntarily 
abandoned his equitable lien on such real estate. Opin- 
ion by Howk, J.—Fouch et al. v. Wilson et. al. 
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AN ENGLISH VERSION OF LEGAL MAXIMS, with the 
Original Forms, Alphabetically Arranged, and an In- 
dex of Subjects. By JAMES APPLETON MORGAN, A. 
M., Cincinnati; Robert Clarke & Co. 1878. 

The title of this work explains fully its scope; itis 
simply a collection of legal maxims, with the English 
translation of each, numbering altogether 2882. This 
is the largest collection of legal maxims to be found in 
any work known to the writer, embracing as it does 
just 1,000 more than are to be found in the last edition 
of Bouvier’s Law Dictionary under the title ‘*Maxims,”’ 
and including many that are otherwise accessible only 
in old law-Latin and Jaw-French volumes. The col- 
lection may well be called exhaustive, though, by a 
rather amusing oversight, the author has forgotten to 
give in the body of the book, the opening passage of 
Justinian which he adopts as his maxim on its title 
page: Juris precepta sunt hec; honesta vivere, al- 
terum non ledere, suum cuique tribuere, which cer- 
tainly as well deserves the name ofa legal maxim as 
the one given as No. 650—facilis est lapsus juventu- 
tis. The various maxims are alphabetically ar- 
ranged, and consecutively numbered, and with each 
is given, without any comment, the correct English 
version. The work, it will be seen, is not a treatise, 
but a compilation; it is,as compared with such a book 
as Broom’s Legal Maxims, what a dictionary is to a 
grammar. The work of translation is well done, re- 
gard being had at once to brevity and to clearness. 

Altogether the book is a useful one, honestly made 
up as shown by the absence of any needless repetition 
of maxims, and deserves to be well received by the 
profession. It might have been made more useful, 
however, by a fuller index than the one furnished. A 
book like this is mainly useful to enable one to find 
a maxim apposite to a particular proposition of law, 
and which, perhaps, one partly remembers, but can 
not quite recall. When one has 3,000 maxims alpha- 
betically arranged, this is of course impossible unless 
one happens to remember the first word of the maxim 
sought. To obviate this disadvantage the author has 
added an index of subjects, covering, however, only 
about seven and a half pages, referring back to the 
maxims appropriate to the various subjects. This 
part of the work has not been very thoroughly done; 
for instance, so familiar a maxim as omnis ratihabitio 
retrotrahitur et mandato priori equiparatur will be 
sought in vain in the index under the titles ‘ Ratifica- 
tion,” *‘* Confirmation,” ‘Principal and Agent,” or 
any other title the writer has been able to discover. 





In The Western (G. I. Jones & Co., 1878) we have a 
magazine which reflects credit on its writers and its 
publishers. The May-June number, which is just re- 
ceived, contains many very readable and instructive 
articles, and this without the presence among the con- 





tributors of any writer whose fame is more than local. 
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The longer papers are: Michael Angelo asa Prophet, 
translated from the French of Michelet, and Freder- 
ick Barbarossa. Shakespearina in the Public; 
School Library (of this city) ; The Equality of the School 
System and An Improved English Alphabet, are the re- 
maining artieles of interest. For poetry we have The 
Kneeling Nun, The Soul’s Complaint of the Body, and 
(not unexpectedly) Spring. Book Reviews, Current 
Notes,and a Digest of the Noticeable Articles in the Mag- 
azines and Reviews conclude the May-June number.— 
The International Review for May-June is fully up to 
the standard, and what we have before said of this ad- 
mirable magazine it is not necessary to repeat. The ar- 
ticle onthe United States Provisional Court for the 
State of Louisiana, by Chas. A. Peabody, will be read 
with interest by lawyers. This was an extraordinary 
court and it is well that its history should be made pub- 
lic. When Richelieu inquired of the King whether the 
power which he was tendering him was to be absolute, 
he could not have wished for more power than was 
given to the judge of this provisional court—Judge 
Peabody—by President Lincoln, who by the order es- 
tablishing it, was vested with authority to “hear, try 
and determine all causes, civil and criminal, including 
causes in law, equity, revenue and admirality and par- 
ticularly all such power and jurisdiction as belong to 
to the district and circuit courts of the United States, 
conforming his proceedings, so far as possible to 
the course of proceedings and practice which 
has been customary in the courts of the United 
States and Louisiana—his judgment to be final and 
conclusive.” But, it must be remembered, this was in 
1862. Yet even then this unlimited power was looked 
upon with suspicion. Dining with Judge Peabody 
one day, shortly after this court had been terminated 
by act of congress, Mr. Seward was talking with Chief 
Justice Chase across the table about the trial on im- 
peacbment of President Johnson, then recently ter- 
minated, and beingin excellent spirits, spoke with force 
and emphasis of manner as well as language. Mr. Mc- 
Collough, then secretary of the treasury, being present, 
rallied him playfully on his freedom of speech and 
manner, as showing lack of reverence; and, referring 
to the presence of the Chief Justice, asked him if he 
had not forgotten that he was in the presence of the 
Supreme Court of the United States, that august tri- 
bunal. Mr. Seward, appreciating the pleasantry in the 
best of humor, affected to spurn the idea that he was 
to be influenced by the presence of the Chief Justice of 
the Supreme Court, and asked what there was in that 
presence that should restrain him. His court, said he, 
has some power in time of peace, no doubt, but it was 
limited to an appellate jurisdiction always, and that in 
a very small class of cases, and in those it was bound by 
law prescribed for its guidance; and, turning to Judge 
Peabody, he said, ‘‘ Why, Peabody, all the power of 
his court is not a circumstance to what you had in 
Louisiana, and I made you judge there. Why should 
I be awed by the presence of the Chief Justice, I would 
like to know??? Chief Justice Chase had always told 
Judge Peabody, familiarly, while the court was in ex- 
istence, that he did not approve of the act of the Pres- 
ident in giving him such unlimited powers as he had, 
and that he would never have consented to give to any 
one such powers, if he had been consulted. 








QUERIES AND ANSWERS. 


{In response to many requests from lawyers in all parts 
of the country, we have decided to commence again the 
publication of questions of law sent to us by subscribers. 
We propose to make this essentially a subscriber’s depart- 
ment—. e., we shall depend, to a large extent, upon them 
to edit this column. Queries will be numbered consecu- 
tively during the year, and correspondents are requested 
to bear this in mind when sending answers.] 














, QUERIES. 

26. Ist. Is THE COMMON LAW, with respect to crime, 
abelished in this state. 2d. Can one be indicted at 
common law for libel in this state. U. 8S. H. 

[See Brennan v. Tracy, 2 Mo. (App.) 540.— Eb. 
Cent. L, J.] 





27. WHERE A LINE FENCE between two adjoining land- 
holders is divided into two equal parts, and thereafter 
each land-holder keeps his allotted share in repair, and 
finally builds a new fence, what kind of an ownership 
does he hold? Is he a several, joint or common tenant 
of that fence, especially how is it in the state of Ohio? 
INQUISITOR. - 


NOTES. 





A PLAN of a judicial system for the consideration 
of the coming constitutional convention of the state of 
California has been prepared in pamphlet form by 
Mr. Solomon Heydenfeldt, a well-known and able 
lawyer of that state. His proposal as to the election 
of judges is so novel and at the same time such a de- 
cided improvement on the present system that it is 
with great pleasure that we are called upon to reprint 
this section of his proposed constitution in full. It is 
as follows: 

ELECTION OF JUDGES. 

SECTION 13. Justices of the supreme court shall be 
elected by the qualified electors of the state at large, 
and justices of the county courts shall be elected by 
the qualified electors of the respective counties in 
which they are to serve, subject, however, in both 
cases, to the following regulations: 

First. For each justice of the supreme court or 
county court to be elected, the governor of the state 
shall nominate to the two houses of the legislature the 
names of two fit and proper persons, who shall be 
known as judicial proponents. 

Second. Each house shall refer the nominations so 
made to its judiciary committee, who shall investigate 
and report as to the qualifications and fitness of the 
persons so nominated, whereupon each house shall, by 
ballot, vote either to confirm or reject either or all of 
the proponents. 

Third. In case of rejection of a proponent by either 
house, the governor shall make another nomination. 

Fourth. When the nomination of two proponents 
shall be confirmed by the two houses of the legislature, 
the two proponents so confirmed shall be the candidates 
for election, and the only qualified candidates for elec- 
tion before the qualified electors entitled to vote fur the 
justice to be supplied, and the one receiving a ma- 
jority or plurality of the votes cast to fill the office shall 
be declared to be elected, and shall be commissioned in 
due form under the great seal of the state. 

Fifth. Where more than one justice of the supreme 
court, or more than one justice of the county court for 
the same county are to be elected at the same time, the 
nominations to be made by the governor shall be twice 
the number to be elected, without any other designa- 
tion, direction or qualification. 

Src. 14. The justices of the supreme court shall hold 
office during good behavior. 





In New Zealand you must not be “ cheeky ”’ to the 
court. The February number of the New Zealand 
Jurist contains a report of the committal to jail for 
one month of a barrister practising before the Supreme 
Court, for contempt of that distinguished tribunal. 
The counsel had objected to the statement of the case 
made by one of the judges in delivering the judgment 
of the court. The following conversation ensued: 
The Chief Justice—It is absolutely impossible to go on 
with these interruptions. I will not sit here with your 
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interrupting the proceedings, Mr. Barton. Mr. Barton 
—If your Honors make decisions which are based upon 
data contrary to the facts proved in evidence at the 
trial, I must be allowed to correct the mistakes of the 
court as to those data. Your decisions should be in- 
telligivleto the parties and public, but especially to the 
parties. The Chief Justice—You must keep your seat 
and hold your tongue. Mr. Barton—I will assert my 
right and my client’s right, so long as I amin court. 
The Chief Justice—I will tell you now to keep your 
seat and hold your tongue—that is the order of the 
court. After afew more words the court closed the 
discussion rather abruptly with another order, this time 
to the jailorto hold the barrister fur one month in his 
keeping “ without special instructions as to diet or 
otherwise.” The Jurist, in commenting upon the 
case, remarks that in the various cases reported in 
the books, the punishment inflicted has never carried 
imprisonment with it except as an alternative to non- 
payment of afine. It is a notable fact, moreover, that 
cases of this kind appear to be almost entirely confined 
to small colonial courts, the judges of which appear to 
be influenced by very different feelings in asserting their 
judicial dignity from those which manifest them- 
selves onthe English Bench. Lord Denman remarked, 
in Carus Wilson’s case, 7 Q. B. 984: ** We must always 
feel most unwilling to interfere in this way; indeed, 
the practice has almost been discontinued for a cen- 
tury, as there is no judge who would not be extremely 
grieved at finding himself compelled to exert the 
power.” The strongest and the latest illustration of 
modern practice will be found in the celebrated Tich- 
borne case, where Dr. Kenealy, probably showed more 
deliberate disrespect to the judges than was ever 
shown by counsel before. The views of the judges on 
the point are expressed by the Lord Chief Justice 
Cockburn in his charge to the jury: ‘‘ But how were 
we met? By constant disrespect, by insult, by covertal- 
lusions to Scroggs and Jeffreys, and judges of infamous 
repute—as though, by the way, if the spirit of Scroggs 
and Jeffreys still animated the Bench in the adminis- 
tration of justice, the learned counsel would not have 
been pretty quickly laid by the heels and put to silence! 
But in that way were we met, and by suggestions that 
we were interfering with the liberty and the privilege 
of the bar. * * * * Liberty of the bar! Till this 
time I should not have thought it capable of abuse; 
but we have unfortunately witnessed its abuse. Of 
that abuse a fitting corrective is to be found in the cen- 
sure of the Bench, which I know will meet, as it ought 
to meet, with the universal concurrence of the bar of 
England.” It is a barrister’s duty, the Jurist con- 
cludes, to correctthe court as to matters of fact. Great 
latitude has always been allowed to counsel in such 
cases, and necessarily so. The fate of a prisoner de- 
pends on the manner in which the facts of his case are 
presented to the jury; if any fact should be incorrectly 
stated or omitted by the court in summing up the evi- 
dence, the prisoner’s counsel should be prompt and 
resolute in correcting the error or omission. If a cun- 
flict should arise between him and the court in dis- 
charging his duty, he should recollect the words of 
Erskine: “‘ Your Lordship may proceed in what man- 
ner you see fit: I know my dutv as well as your Lord- 
ship knows yours. I shall not alter my conduct.” 





The expected repeal ofthe Bankrupt Act is viewed 
in a different manner from different stand-points. The 
New York Tribune in an editorial on the subject says: 
““No legislation on this subject that will suit every- 
body is possible. The grounds of dissatisfaction have, 
however, frequently changed. Sometimes it has been 
in the interest of creditors, sometimes of debtors, that 
the repeal has been demanded. At first intended 
chiefly to help the debtor class, the law was found, 





early in 1873, to be capable of use against them as a 
terrible weapon of oppression. Numerous improve- 
ments were made in the law during the latter part of 
that year, and from then until now the creditors have 
ma e the most complaint. In 1876 the House passed 
suddenly, and almost without warning, a bill to repeal 
the act; but the movement stopped there, and was at 
the time regarded as too hasty. The friends of the 
law have latterly lost hope about it, since no reforms 
could be suggested that were generally acceptable. 
The objections to the Bankrupt Law may be stated in 
afew words. It does not adequately help a poor and 
honest debtor, but a bad use may be made of it by a 
rich and dishonest insolvent. To the creditor the law 
proves highly unsatisfactory, because the dividends 
from bankrupt estates are usually a very small per- 
centage; hence, also, it has become cheaper, when a 
man owes money, to accept from him almost any kind 
of compromise. The radical trouble is in the bank- 
ruptcy proceedings themselves. They are too eum- 
brous and too costly. An assemblage of lawyers and 
receivers and assignees and legal functionaries of all 
kinds gather around tne estate, and pick off every par- 
ticle of value. Time is wasted in taking testimony, in 
summoning witnesses, in climbing to upper stories to 
meet legal gentlemen who are not prepared to go on 
with the case, and who ask its postponement. Every- 
where in the bankrupt’s course there are charges, 
fees, disbursements to be paid out ofthe estate, till 
at length men of business begin to look upon 
the whole system as a swindle perpetrated at 
the expense of the mercantile community.”? On 
the other head, the Nation says: ‘There can be 
little doubt, though the law is far from perfect, that its 
repeal will be followed by a worse state of things than 
now exists with regard to insolvent estates. In the 
absence of a general law applying to the whole coun- 
try, the only statutes that come into operation are the 
state insolvent laws. These necessarily differ consider- 
ably from each other in detail; andin the light recently 
threwn upon the divergence of views as to the relation 
of debtor and creditor, existing in different parts of 
the country, it may be predicted that in the future 
there will be more radical differences than ever. In 
lending states the law will be made to favor the creditor; 
in borrowing states, the debtor. But besides this, in- 
solvent laws have no effect beyond state boundaries, 
and no such thing as a complete discharge of a bank- 
rupt is possible under them, except after tedious and 
wasteful proceedings in the courts of every state in 
which he owes debts. Such a condition of things puts 
a premium on fraudulent preferences, and all sorts of 
dishonest practices. One naturally asks, therefore, 
why, in the face of all these objections, the repeal is 
still insisted on. The answer to this is, we believe— 
first, that unwise amendments, made afew years ago, 
destroyed the efficiency of the law; and, second, that 
there is in the United States at large an aversion to a 
general bankrupt law, which, in ordinary times, is 
always strong enough to prevent the retention of any 
statute on the subject. ‘Our people,’ as the Wash- 
ington politicians say, ‘do not like bankrupt laws.’ 
We fear if this feeling were traced to its source, it 
would be found to spring from a suspicion that debtors 
are better off without than with such laws. The pres- 
ent act was passed at the close of the war, and its ob- 
ject was rather to enable debtors to get a complete dis- 
charge than to help creditors. Having secured this 
object, the weight of the law begins to be felt, and a 
movement is set on foot for its repeal. This sort of 
bankruptcy see-saw has been going on from the very 
beginning of the government, bankrupt laws being 
passed and repealed—not in pursuance of a far-seeing 
and comprehensive policy, but asa temporary make- 
shift from time to time, as legislation or the want of it 
makes itself uncomfortably felt.” 








